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EDWARDS PORTER SMITH. 


By James M. PERELEs, JUDGE OF COUNTY CouRT OF MILWAUKEE County, WIs. 


~DWARDS PORTER SMITH, whose 
portrait graces the opposite page, was 
born in Burlington, Vermont, February 27, 
1827. After attending the common schools, 
he entered college at Burlington, Vermont, 
where he remained two years and then he 
entered Union College at Schenectady, New 
York, from which he graduated in 1847. 

The writer, whose rare privilege it has 
been to edit this brief sketch of his friend’s 
life, received the following letter from Gen. 
Edward Fitch Bullard, now residing in the 
City of New York, in regard to the career 
of Mr. Smith in his early years: 

“The writer became a resident of Water- 
ford, N. Y., in 1838, where Edwards Por- 
ter Smith then resided; he was then about 
eleven years of age and a student in the 
Academy under Prof. Tayler Lewis, one of 
the most distinguished linguists in the coun- 
try, who became later a professor in the 
New York University, and during the last 
years of his life a professor in the Union 
College at Schenectady. 

“Mr. Smith afterwards entered Union 
College, where he was under Doctor Elipha- 
let Nott, one of the most distinguished 
teachers and college presidents of this coun- 
try. Mr. Smith stood so high that he 
became a member of the Phi Beta Kappa 
Society. 

“« Although Mr. Smith was six years my 
junior, our relations were of the most inti- 
mate character until he removed to Wiscon- 
sin, about 1849. 

“His father, Reuben Smith, was an aus- 
tere Presbyterian minister, and through his 





mother he was a lineal descendant from 
Jonathan Edwards, but young Smith had 
none of that element in his nature. He was 
always genial, bubbling over with good hu- 
mor and ready wit, and I never heard of his 
having an enemy during the eleven years of 
our acquaintance. 

“While he was a law student in my office, 
he gave evidence of the genius that made 
him famous in later years in his adopted 
home. After he left this State I never met 
him but once, which was at Beaver Dam, 
about 1856. 

“ Notwithstanding our separation, an oc- 
casional correspondence was kept up between 
us, and even in his business letters often a 
postscript would be added, gilded by some 
witticism.” 

His career in the West began in Milwau- 
kee, where, together with the Hon. Gabriel 
Bouck, of Oshkosh, Wisconsin, he entered 
the law offices of Messrs. Finch & Lynde, 
and continued with that firm until the year 
1849, when, upon the advice of Mr. Azahel 
Finch, he made Beaver Dam, Dodge County, 
Wisconsin, his home, and the field of his 
struggles and successes as a practitioner of 
the law. That he was thoroughly equipped 
to cope with the hard conditions of those 
pioneer days the sequel shows. 

He was a young man of high moral char- 
acter and splendid attainments: His princi- 
ples were of the noblest and most exalted. 
He was a tireless student and an indefatigable 
worker. His knowledge of the law was 
prodigious, and he reveled in its intricacies ; 
he treated it as a science and loved it as the 
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great and successful scientist loves his life’s 
work. His was no ordinary mind; he was 
singularly bright, keen, and gifted with a 
facility of speech that marked him the law- 
yer orator. In the trial of a suit at law he 
united the zeal of the client with the wisdom 
of the advocate. He dedicated not only his 
splendid abilities as a pleader, and his mas- 
terful knowledge of the law, but all the 
enthusiasm of his ardent nature,, and the 
strength and energy of his body as well—to 
win. That is the true lawyer—such was he. 
His impulses were so generous, his temper 
so bland, his manner so gracious and gentle, 
that it was impossible not to love him. Pos- 
sessing these qualities of head and heart, it 
is small wonder that he succeeded in winning 
clients and convincing juries. ’ 
The story of his professional life at Beaver 
Dam is best told by Mr. David S. Ordway, 
of Milwaukee, Wisconsin (who was, for 
many years, his business partner), in a letter 
to the Hon. H. W. Lander, President of the 
Bar of Dodge County, which was read at the 
meeting of the Bar Association, called for 
the purpose of paying its tribute of respect 
to the memory of Mr. Smith, who died at his 
residence at Beaver Dam on the 8th of 
December, 1899, in the 73d year of his age. 
“ Hon. Charles S. Bristol located in Beaver 
Dam in the Fall of 1842, and was the first 
lawyer who commenced practice in the 
County of Dodge, but left Wisconsin for 
California early in the Spring of 1849, cre- 
ating a favorable opening and opportunity 
for a young lawyer, who had the courage, 
the inclination and the ambition to expatriate 
himself from his old home and surroundings, 
and to make the attempt of establishing a 
successful business in the then far west. 
“Mr. Smith was at that time, when with 
men of affairs, non-obtrusive, modest and I 
might say, almost bashful—with very limited 
knowledge of business matters and the active 
duties of life. Having been a constant stu- 


dent in the schools and searcher after knowl- 
edge in books, he had neither time nor 





opportunity to come in contact with men of 
business, much less to become familiar with 
business operations by actual participation in 
them. He was a close student, possessed 
of a remarkably logical and discriminating 
mind, even at that early age, and was well 
educated in the principles of the common 
law, and somewhat experienced as a student 
and clerk in common law practice, which 
then prevailed here, and must have been 
possessed to a greater degree than we then 
suspected of the moral courage and confi- 
dence necessary to success in his profession, 
in a new country and among strangers. 

“At the time of his coming to Beaver 
Dam, after the removal of Charles S. Bristol, 
there was but one lawyer remaining there in 
practice, the Hon. George W. Green, a man 
of great good sense, of considerable experi- 
ence, but of little book learning in the law, 
who had-located in Beaver Dam in about the 
year 1846, and really controlled almost the 
entire law business of that part of the 
county, after Mr. Bristol’s removal. Mr. 
Smith opened up his office and practiced 
alone for, perhaps, about a year, when he 
formed a partnership with Mr. Green under 
the firm name of Green & Smith, Mr. Green 
being at the same time Judge of Probate of 
the county. Of course, the law business of 
the county was then made up of matters 


‘involving small interests and amounts, as a 


rule, drawing of deeds and contracts, suits 
for personal collisions—assault and battery 
and trespass for private injuries—occasion- 
ally an action for slander, seldom for libel, as 
there were then no newspapers published in 
the vicinity, no so-called collection suits, no 
mortgage foreclosures, for the reason that 
up to that time very few mortgages had been 
given in this part of the country, those 
which were given were generally by farmers 
for moneys in small amounts to assist them 
in making purchases of their homesteads. 
All those matters of larger import and 
involving greater amounts followed along in 
the natural course of events, and not many 
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years after. The Revised Statutes of 1849, 
providing that any rate of interest agreed 
upon in writing should be valid, speedily 
changed the condition of things in this 
regard, and within about one year and a 
half, when the law was amended, covered 
this whole State, or part then inhabited, with 
twenty-five to thirty per cent, and over, 


mortgages from which attorneys, in after, 


years, secured not only good livings, but 
even wealth, in collecting. 

“This firm of Green & Smith continued 
until the fall of 1852, its dissolution being 
brought about by the purchase by myself of 
Judge Green’s interest in the firm, and its 
small law library. I had then recently been 
admitted to the bar, and it was my good for- 
tune to be associated as a partner with Mr. 
Smith, from that time on until the close of the 
Rebellion in the Spring of 1865. During 
those thirteen years and over, as a result of the 
close intimacy which existed between us, I 
think I came to know him perhaps as well, if 
not better, than any other person outside of his 
own family, now living. I wish to record 
right here the fact that during all those 
thirteen years I never saw him or knew of 
his being angry, personally disagreeable or 
offensive, and I will extend that period of 
time entirely down to the end of his life. I 
never witnessed an outburst of passion; I 
never heard an unkind or offensive expres- 
sion, and I never knew him to be guilty of 
an unkind or ungentlemanly act during all 
the long period of our acquaintance. A 
more genial or desirable companion I never 
had or could wish for. His reading was 
extensive, his knowledge of general literature 
was varied and correct. He enjoyed the 
companionship of others and was always 


ready and able to contribute his full quota of 


anecdote and current literature of the day at 
all social gatherings at which he might hap- 
pen to be present. 

“The record of the professional life of 
Mr. Smith is to be found in all the volumes 
of the reports of the Supreme Court of our 





State, from No. 3 in 1854 down to the year 
1890 (about seventy volumes in all), when 
he left Wisconsin to enter the law depart- 
ment of the Union Pacific Railway Company, 
at Omaha, Nebraska. During that long 
period of time Mr. Smith was in the actual 
practice of his profession, having succeeded 
as early as the year 1855 in the building up, 
I might, I think perhaps, say, the leading 
law business of the County of Dodge, and 
having established the reputation, justly 
acquired, of being one of the most eloquent, 
successful, learned and most prominent jury 
lawyers in his vicinity. 

“He was an alert, well read, and up to 
date jury lawyer ; he also prepared, presented 
and argued his numerous cases in the courts 
of last resort with a thoroughness excelled 
by none. 

“In 1872 he left Dodge County ( not, 
however, removing his family) for Milwau- 
kee, in order to avail himself of a wider field 
of action, and in hope of securing business 
of more importance than could be obtained 
in the country. For about ten years he was 
a member of the firm of Mariner, Smith & 
Ordway, of the last mentioned city ; then 
upon its dissolution, became connected with 
the old firm of Finches, Lynde & Miller, 
and later still (after the death of Nathan 
Pereles), was the trial lawyer and senior 
counsel of the firm of Nath. Pereles & Sons, 
during all of which time, while so in Milwau- 
kee, I think, perhaps, that he conducted a 
greater number of trials in the lower courts, 
and prepared and argued a greater number 
and greater variety of cases in the Supreme 
Court of our State than any other single 
attorney. His success was undoubted, and 
the amount of labor performed remarkable. 

“T little thought when he came to Beaver 
Dam in 1849, a mere stripling, like David 
with his small stone from the brook and his 
sling, that he would ever succeed in over- 
coming the great Goliath in his path—that 
is to say, the obstacles and hardships before 
him, which must necessarily be overcome in 
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order to succeed, but I am happy to bear wit- 
ness to the fact that he was possessed of 
greater strength, of greater knowledge, of 
greater perseverance, of larger hope and con- 
fidence than any other young man I have ever 
known in our State, starting in with as little 
knowledge of the world and as little pecuni- 
ary or other influence behind or supporting 
him.”’ 

As stated by Mr. Ordway, almost ten 
years of Mr. Smith’s life were spent in the 
service of the Union Pacific Railway, in its 
Jaw department, where he was brought into 
frequent contact with Senator John M. 
Thurston, between whom and Mr. Smith 
there existed a deep affection, as is evi- 
denced by the following beautiful letter 
addressed to President Lander, which we 
quote verbatim: 

“IT regret that public duties make it 
impossible for me to attend the memorial 
services to be held in reference to the death 
of our old friend, E. P. Smith. 

“The news of his death came to me as a 
blow. He was one of my oldest and dearest 
friends. To me he was not only the able 
advocate and jurist, the man of incisive intel- 
lectuality, the profound student, the tireless 
practitioner, but he was also the warm 
hearted, tender, considerate, lovable guide 
and instructor under whose guidance and 
assistance I first entered upon the study of 
law. In my judgment he ranked at the bar 
with the very ablest in the land, and ina 
wider field and under more favorable auspi- 


ces would have taken no secondary place in | 


the jurisprudence of our country. 

‘Much of whatever success I have achieved 
I feel is due to his wise counsel and advice, 
and my feelings toward him have at all times 
been more those of a son for a father than 





of one member of the bar towards an associ- 
ate. It was one of my greatest privileges to 
have him near me in professional work 
which required the most arduous and unre- 
mitting effort. 

“In the service of a great railway system 
he won the admiration and respect of the 
judiciary and profession, and held to the end 
the confidence and esteem of his employers. 

“ Mourning his loss, as we all do, it is yet 
a consolation to feel that he had faithfully 
met all the requirements of rounded years, 
and there is of him only pleasant and honor- 
able memories of a life work well done. The 
world was better that he was a part of it; 
his character remains an example to those 
who follow after, and we -can all say from 
our hearts, ‘Well done, good and faithful 
servant.’ His monument is the honor and 
respect of all who knew him, and upon his 
grave there will ever bloom the undying 
blossom of our affection.” 

At a meeting of the Bar Association, held 
at Juneau, Wisconsin, on the 13th day of 
February, 1900, many beautiful letters were 
read, and memorial addresses delivered upon 
the life of Mr. Smith, all of excellent quality 
and tone. 

Mr. Smith was married to Miss Agnes W. 
Hargrave, of Montreal, on October 23, 
1862, who, with two children, Mrs. F. T. 
Galpin, of Waupun, Wisconsin, and Edwards 
Hargrave Smith, survives him. He was a 
Presbyterian in belief, and while he was not 
a church member his Bible was his daily 
study. 

In person he was slightly below medium 
height, and of slender build, erect form and, 
as the accompanying portrait indicates, was 
a man of strong mentality. 
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A FORGOTTEN CHAPTER IN THE LIFE OF JEFFERSON. 


By JOHNSON BRIGHAM. 


AWYERS and students of law will 
find much to interest them in an old 
book published at Charlottesville, Va., in 
1829, entitled «« Reports of Cases Determined 
in the General Court of Virginia, from 1730 
to 1740, and from 1768 to 1772,” by Thomas 
Jefferson. This little work of 145 pages is 
' interesting to lawyers, both because of its 
distinguished editor, and because of its first 
place in order in the long list of Virginia's 
law reports; but, to the general student of 
law and history, chiefly because it contains, 
well concealed between the subject-matter 
of the work and the “Index of Matters”’ 
which follows the reports, a six page thesis 
signed “ Th. Jefferson,” entitled “ Whether 
Christianity is a part of the Common Law.” 
This thesis is not included in the “ Writings 
of Thomas Jefferson,” published by order of 
Congress early in the fifties, and is only in- 
directly referred to in the correspondence 
included in the nine volumes of that work. 
And yet, its vigor of statement, closeness of 
reasoning and independence of thought 
stamp it as characteristic of the great author 
of the Declaration of Independence and 
worthy a place in the collected treasures of 
that great mind. 

The dissertation has for its subject, as its 
author affirms in his preface and sets out 
to prove in his work, “The most remark- 
able instance of judicial legislation that has 
ever occurred in English jurisprudence, or 
perhaps in any other. It is that of the 
adoption in mass of the whole code of 
another nation, and its incorporation into 
the legitimate system, by usurpation of the 
judges alone, without a particle of legislative 
will having ever been called on, or exercised 
towards its introduction or confirmation.” 

The Bishop of Lincoln, the defendant in 
the case, “pleads that the church of the 








plaintiff became void by the death of the 
incumbent ; that the plaintiff and I. S. each 
pretending a right, presented two several 
clerks ; that the church being thus rendered 
litigious, he was not obliged, by the ecclesi- 
astical law, to admit either until an inquisi- 
tion de jure patronatus in the ecclesiastical 
court ; that, by the same law, this inquisition 
was to be at the suit of either claimant, and 
was not ex officio to be instituted by the 
Bishop, and at his proper costs ; that neither 
party had desired such an inquisition ; that 
six months passed ; whereon it belonged to 
him of right to present as on a lapse, which 
he had done. The plaintiff demurred. A 
question was, How far the ecclesiastical law 
was to be respected in this matter by the 
common-law court ?” 

Jefferson finds the defendant’s contention 
to depend chiefly upon an error, or mistransla- 
tion, which occurred in Finch’s Law, (B. I. c. 
3), published in 1613. Quoting from Prisot a 
French authority, Finch misquotes the words 
“ancient scripture ” translating them as “ holy 
scripture,” “ whereas,” he says, “it can only 
mean the ancient written laws of the church.” 
This contention is sustained by a priori 
reasoning and by argument from authorities. 

Jefferson then turned the light in upon 
English law during the formation period 
of England’s history, his purpose being to 
show that upon this demonstrable mistrans- 
lation, and upon nothing else, was founded 
the theory of church and State which in his 
judgment has wrought much evil and harm. 

“For we know,” he writes, “that the 
common law is that system of law which 
was introduced by the Saxons, on their set- 
tlement in England, and altered from time 
to time, by proper legislative authority, from 
that to the date of the Wagua Charta, which 
terminates the period of the common law, 
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or lex non scripta, and commences that of 
the statute law, or /ex scripta. This settle- 
ment took place about the middle of the 
fifth century; but Christianity was not in- 
troduced till the seventh century; the con- 
version of the first Christian King of the 
Heptarchy having taken place about 598, 
and that of the last about 696. Here, then, 
was a space of 200 years, during which the 
common law was in existence, and Christi- 
anity no part of it. If it ever, therefore, 
was adopted into the common law, it must 
have been between the introduction of Chris- 
tianity and the date of the Magna Charta. 
But of the laws of this period, we have a 
tolerable collection, by Lambard and Wilkins ; 
probably not perfect, but neither very de- 
fective; and if any one chooses to build a 
doctrine on any law of that period, supposed 
to have been lost, it is incumbent on him to 
prove it to have existed, and what were its 
contents. ... But none of these adopt 
Christianity as a part of the common law. 
If, therefore, from the settlement of the 
Saxons to the introduction of Christianity 
among them, that system of religion could 
not be a part of the common law, because 
they were not yet Christians ; and if, having 
their laws from that period to the close of 
the common law, we are able to find among 
them, no such adoption, we may safely 
affirm (though contradicted by all the judges 
and writers on earth) that Christianity 
neither is, nor ever was, a part of thé com- 
mon law.” 

Jefferson then adds negative proof of the 
correctness of his position. He points to 
the silence of Bracton on the subject in his 
treatise on the common law, written a few 
years after the J/agua Charta, silence all the 
more convincing because he himself was an 
ecclesiastic and would not have failed to 
introduce a subject so important to the 
church. He finds Glanvil, Fleta and Brit- 


ton, and other early writers on the law, 
equally silent on the subject. 
“It was reserved for Finch, five hundred 








years after, in the time of Charles II., by a 
falsification of a phrase in the Year Book, to 
open this new doctrine, and for his success- 
ors to join full mouthed in the cry, and give 
the fiction the sound of fact.” 

But, turning to the laws themselves, the 
genuine lawsof Alfred and the Jewish laws, 
we find, as Jefferson found, inconsistencies 
which cannot be reconciled on the theory 
invented by Finch and given respectability 
by Sir Matthew Hale. 

The Jewish code punishes murder with 
death. Alfred punishes murder by a fine, 
called a weregild, proportioned to the condi- 
tion of the person murdered. 

By the Jewish law, to strike a woman with 
child so that she die is death. By the code 
of Alfred, the offender pays a weregild for 
both the woman and her child. 

In Exodus, the servant who loses an eye 
or a tooth at the hand of his master receives 
his freedom. In Alfred’s laws, a fixed sum 
is paid as compensation. 

Theft of an ox or a sheep, under Jewish 
law, was repaid five fold for the ox, four fold 
for the sheep. The Alfredian idea of justice 
was payment of the worth of the cow, and 
forty shillings indemnity. 

If an ox gore a man, the Jews kill the ox 
and abstain from eating the flesh. Alfred 
compensates the wounded person by giving 
him the ox. 

Let these selected instances suffice. Jef- 
ferson maintains that the pretended laws 
prefixed to the real laws of Alfred, covering 
concubinage, theft, retaliation, compulsory 
marriage, usury, bailment, laws known to 
historians as the Pseudograph, were never 
the laws of England in Alfred’s time, nor at 
any other time; that they were, as Houard 
in his Coutumes Anglo-Normandes terms 
them, Hors d’oeuvre of some pious copyist 
“This awkward monkish fabrication makes 
the preface to Alfred’s genuine laws stand 
in the body of the work. And the very 
words of Alfred himself prove the fraud; 
for he declares in that preface that he has 
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collected these laws from those of Ina, of 
Offa, AEthelbert and his ancestors, saying 
nothing of any of them being taken from 
the scripture.” The inconsistencies above 
quoted seem to remove all further question 
in the point. 

And now comes Jefferson’s severe arraign- 
ment of English jurists from the time of 
Matthew Hale down to his own time. “ Yet, 
palpable as it must be to a lawyer, our 
judges have piously avoided lifting the veil 
under which it was shrouded. In truth the 
alliance between Church and State in Eng- 
land has ever made their judges accomplices 
in the frauds of the clergy; and even bolder 
than they are; for instead of being contented 
with the surreptitious introduction of the 
four chapters of Exodus, they have taken 
the whole leap and declared at once that the 
whole Bible and Testament, in a lump, make 
a part of the common law of the land; the 
first judicial declaration of which was by this 
Sir Matthew Hale. And thus they incor- 
porate into the English code laws made for 
the Jews alone, and the precepts of the gos- 
pel, intended by their benevolent author as 
obligatory only zz foro conscientiae,and they 
arm the whole with the coercions of munici- 
pal law.” 


Turning now to a letter written by Jeffer- 
son to Maj. John Cartwright June 5, 1824," 
four years after the publication of this 
thesis, we find that the more Jefferson reads 
and thinks on the subject in question the 
more indignant he becomes. After briefly 
covering the general ground of his argu- 
ment, he proceeds to show that Finch founds 
his doctrine on the mistranslated words of 
Prisot, written a century and a half before; 
that Wingate, forty-five years later, erects 
this false translation into a maxim of the 
common law, copying Finch but citing 
Prisot ; that Sheppard copies the same, quot- 
ing Finch and Wingate; that Hale long 
afterward uses the authority but makes no 

? Writings of Jefferson, Vol. VII. p. 355. 





citation; and so on down, through Wood, 
Blackstone, and Mansfield, the later author- 
ities falling into the original error. 

Viewing this error in the light of a crime, 
Jefferson closes a long paragraph with this 
harsh conclusion: “What a conspiracy this, 
between Church and State! Sing Tanta- 
rara, rogues all, rogues all, Sing Tantarara, 
rogues all!” 

It will thus be seen that while the sage of 
Monticello at eighty-one had lost none of 
that power of analysis which made him great, 
his patience, once believed by himself to be 
well nigh infinite, had discovered its limita- 
tations. When, soon after, Major Cart- 
wright caused Jefferson’s frank and infor- 
mal letter to be published without authority 
from him, the full limit of his patience was 
reached. 

In a letter to Edward Everett, dated 
Monticello, October 15, 1824,? Jefferson 
writes: “The publication of the letter in 
such a case, without the consent of the 
writer, is not a fair practice.” But the 
author stands by his guns. He says the 
judges and divines “may cavil but cannot 
refute it.” And then he reviews his argu- 
ment, concluding with, “A license which 
should permit ‘ancient scripture’ to be 
translated ‘holy scripture’ annihilates at 
once all the evidence of language. With 
such a license we might reverse the sixth 
commandment into ‘thou shalt not omit. 
murder.’ It will be the more extraordinary 
in this case, where the mistranslation was to 
effect the adoption of the whole code of the 
Jewish and Christian laws into the text of 
our statutes, to convert religious offenses 
into temporal crimes, to make the breach of 
every religious precept a subject of indict- 
ment, submit the question of idolatry, for 
example, to the trial of a jury, and to a 
court, its punishment, to the third and fourth 
generation of the offenders.” 

The long letter closes with this character- 
istic bit of autobiography not included in 

? Writings of Jefferson, Vol. VII. p. 380. 
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Jefferson’s formal “ Autobiograph ;” nor is 
it even mentioned by the several biographers 
of Jefferson whom I have consulted — with 
the one exception of Parton. Tucker’s au- 
thorised “ Life of Jefferson” makes no men- 
tion of the subject whatever. Jefferson 
writes his friend Everett, “I do not remem- 
ber the occasion which led me to take up 
this subject, while a practitioner of the law. 
But I know I went into it with all the re- 
search which a very copious law library en- 
abled me to indulge, and I fear not for 
the accuracy of my quotations. The doc- 
trine might be disproved by many other and 
different topics of reasoning, but having 
satisfied myself of the origin of the forgery, 
and found how, like a rolling snowball, it had 
gathered volume, I leave its further pursuit 
to those who need further proof, and, per- 
haps, I have already gone farther than the 
feeble doubt you expressed might require.” 

The simple allusion made by Parton to 





this early investigation of the subject is in 
the story of Jefferson’s student life.‘ Par- 
ton refers to a lengthy abstract, numbered 
“873,” which fills seven and a half octavo 
pages, bristling all over with references, old 
French and law Latin. It is evident that 
upon this abstract—so confidently referred 
to in his letter to Everett more than a half 
century later—was constructed the thesis 
under consideration. Sentences quoted by 
Parton are identical with passages in the 
thesis; but the so-called abstract in several 
respects goes wide of the range of the argu- 
ment as presented in the thesis. Interest- 


ing as a study in and of itself, the circumstan- 
ces under which this thesis was thought out 
and wrought out in the youth of our great 
commoner, and finally brought out in his old 
age, gives much of added interest to the 
study of the appendix in this first Virginia 
report. 


*Parton’s Life of Jefferson, p. 48. 
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CURIOUS OLD 


VERY wealthy American who some time 

ago purchased a fine estate in Eng- 
land had his eyes opened recently to certain 
peculiarities of British law. It appears that 
traversing his estate is a road which has 
been in use by the common people for many 
years. This road he decided to close, but he 
presently found that he had undertaken no 
easy task. At the end of the road was a 
ferry, and as the Government could not be 
persuaded to disestablish this ferry, the path 
to it must be kept open. The only thing 
the disgruntled owner of the estate could do 
he promptly did, and that was to prohibit the 
passing of all vehicles; not so much as a 
wheelbarrow would he allow to go by, and 


-the unfortunate ferryman is now compelled 


to convey his heavy supplies by the main 
road, a roundabout distance of two or three 
miles. ; 

Some of the old English laws against the 
closing of roads are very singular, and are 
certainly fit matters for repeal. For exam- 
ple, if the following of a footpath will enable 
the traveler to avoid a crossroad where a 
footpad, a highway robber or a suicide has 
been buried, the footpath must be kept open. 

Again, if a dead body has ever been car- 
ried along a public highway, semi-public road 
or private footpath, that highway, road or 
footpath must never be closed. Just how 
or why this law originated it is not easy to 
discover, but as most of the footpaths have 
been used as a short cut for a funeral, this 
keeps open a goodly number of paths forever, 
or until the law is repealed. 

If a bride has been led over a footpath to 
her new home, it has acquired the right of 
perpetual existence in many parts of England. 

If a road or short cut has been in constant 
use for ten years, nothing short of an act of 





ROAD LAWS. 


Parliament or the making of a new law will 
allow it to be closed. 

If the abandonment or closing of a foot- 
path makes it necessary to cross a plowed 
field, a meadow or a field of grain, in passing 
from one highroad to another, the law for- 
bids its being closed. And this reminds me of 
a curious law concerning fields and meadows. 
A meadow that has been sown with hay for 
twenty years, must not after that period be 
sown with anything else. This law was en- 
forced only last year. A farmer living on a 
farm which had been in his family for many 
generations, thought to enrich his land by 
rotation of crops. He started to plant wheat 
in his meadow, but he was promptly stopped. 
The twenty year period had elapsed, and a 
meadow the land had to remain. 

If a footpath, road, or roadway leads di- 
rectly to, across, or through a church or 
churchyard, it may never be closed. 

If a path leads down to a river, brook, or 
other running water, the law, in some parts 
of England, at least, says it must not be 
closed. 

If watercress, pungent grasses, mushrooms, 
or other edible products grow at the end of 
or along the course of a footpath, or if edible 
acorns be found there, certain old-fashioned 
laws, probably dating back to a time when 
food was neither cheap nor plentiful in Eng- 
land, declare that it must be kept open. 

On the other hand, we find that there are 
many roads and even streets in large cities 
which can be closed to the public completely 
at the command of a single man—the man 
who owns the estate they traverse. There 
are streets even in London which are closed 
daily during certain hours of the morning 
and evening, and which must be closed one 
entire day each year if the title to them is to 
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be kept valid. One sees in the Bedford 
and Westminster estates in London, streets 
spanned by gates which are closed against 
the public during the early morning and late 


evening hours. Ducal beadles once stood at 
these gates and barred the way of any who 
would pass, but nowadays the gates are simply 
locked and bolted. 





FROM LAW TO LITERATURE. 


By GreorGcE H. WESTLEY. 


R. MELVILLE D. POST, in his post- 
prandial address (see the GREEN 
Bac for December, 1899), felicitously meta- 
phors the lawyer who dabbles in literature 
into “one who, having taken to his roof-tree 
a stately dame, turns aside on occasion to 
swagger through the streets with her uncon- 
ventional sister.’ Those who observe the 
flirtation, he remarks, are apt to wag their 
heads and predict an early appearance at the 
divorce court. 

Truly to this pass does it generally come, 
and the “stately dame” and her inconstant 
lover go forever their separate ways. If the 
reader is interested to see how numerous are 
such cases, let him glance over the following 
long and yet by no means exhaustive list of 
divorces. 

To begin the catalogue with an illustrious 
name, Sir Walter Scott read law in his 
father’s office and was admitted to the bar. 
Macaulay was a lawyer, and he had not yet 
relinquished the profession when he wrote 
“The Battle of Troy” and his “Essay on 
Milton.” Dickens and Disraeli both worked 
in solicitors’ offices. Thackeray wasa lawyer 
and so was DeQuincey. Bailey of “Festus” 
fame abandoned the bar for poetry. Hazlitt 
did the same, and so did Tupper. Charles 
Reade was a barrister before he took to 
writing plays and novels. Lockhart studied 
law in Edinburgh and became an advocate. 
He then travelled in Germany, returned 
home and settled down to a career of letters. 
Tom Moore was a student at Middle Temple. 
George Henry Lewes, perhaps less famous 





for his writings than for his association with 
“George Eliot,” worked for a time in a law- 
yer’s office. He gave up the law for medi- 
cine, and the latter in turn for literature. 
Samuel Warren, famous on account of his 
“Ten Thousand a Year,” which is said by 
some to be among the best fifty books of the 
world, was a lawyer. But Warren, even 
after his great success as a novelist, did not 
lose touch with his first profession. He 
wrote and edited law books almost to the end 
of his career. ‘Barry Cornwall” practiced 
as a solicitor before entering literary life. 
The biographer of Malone tells us that 
frequent explorations of black-letter law led 
him, Malone, onward to the taste for its 
poetry and dramatic literature. “He forsook 
law, wealth, and probably station, for un- 
profitable literature.” David Hume was set 
to study law by his father, but while the lat- 
ter believed his boy to be poring over Voet 
and Vinnius, he was devouring Virgil and 
Cicero. Chatterton threatened suicide in 
order to effect his release from law. Poor 
Chatterton, “sleepless soul,” he starved in 
literature and ended a suicide after all. 
Henry Fielding of “Tom Jones” fame 
studied law, but mainly occupied himself in 
writing plays and managing theatres; so 
that it was not until fifteen years after he 
began that he was admitted to the bar. Be- 
ing thus half-hearted in his profession, he was 
not a success as a lawyer, and soon he turned 
his whole attention to authorship, turning 
out novel after novel with great rapidity. 
Cowper spent nine years in the Temple, but 
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devoted most of his time to literature and to 
associating with wits and scholars. Henry 
Hallam was a solicitor before he engaged in 
historical studies. Leigh Hunt spent some 
time in an attorney’s office. John Stuart 
Mill began to study for a legal career. 
Wilkie Collins, after a try at the tea trade, 
took to the law, and was admitted to practice. 
Jovial Tom Hughes, of Oxford story fame, 
was connected with the profession. Law- 
rence Oliphant forsook the law for journal- 
ism. H. D. Traill did likewise. Theodore 
Watts-Dunton and Frederic Harrison are 
two more on the list. Joseph Hatton was 
taken in hand by a man who could have ad- 
vanced him in the legal profession, but the 
young fellow hadother plans. Alfred Austin, 
the present poet laureate of England, was a 
student of the Inner Temple, and was called 
to the bar. 

In France, Montaigne studied law and at- 
tained to a magistracy, but being dissatisfied 
with the state of French jurisprudence, and 
strongly objecting to the use of torture, he 
resigned his office. Boileau tried law and 
theology before he settled down to letters. 
Le Sage of “Gil Blas” fame, in his early 
years gave some attention to law and philos- 
ophy. Montesquieu attained a counselship 
to the Parliament of Bordeaux, but he had 
little taste for the profession, and was more 
of a philosopher than a practical lawyer. 
Thiers studied law at Aix and in the course 
of time made his appearance at the bar. He 
felt, however, that he were better employed 
writing history, and to that he took. Vol- 
taire, after some study in a procureur’s office, 
found the legal atmosphere stifling. Carlyle 
says of him : “ Law with its wigs and sheep- 
skins, pointing towards high honors and 
deep fleshpots, had no charms for the young 
fool ; he could not be made to like the law.” 
Balzac was apprenticed to a notary in Paris, 
but spent most of his time writing for the 
journals. Diderot and Piron are two other 


French writers who had been connected 
with the law. 








Gerniany too can supply us with examples. 
Goethe studied law and received the Doc- 
tor’s degree. He began to practice at 
Frankfort, but soon slid into literature. 
Schiller’s parents wished him to be a divine, 
and it was his own choice also, but circum- 
stances led him into the study first of law, 
then of medicine, and finaily landed him in 
the profession which gave him his fame. 
Heine tried banking, trading and lawyering 
before he gave himself up to poetising. 

In Russia, Tolstoi spent some time in the 
law department at the University of Kazan, 
but he got tired of the study, went home 
and became a soldier. Metastasio, the Ital- 
ian poet and dramatist, was educated by 
Gravina, the jurist. 

Nor are there lacking contributions to the 
list from our own country. Washington 
Irving entered Judge Hoffman’s office in the 
year 1801, and studied there for three years. 
He says in his “ Life and Letters,” “I felt 
my own deficiency and despaired of ever suc- 
ceeding at the bar. I could study anything 
else rather than law, and had a fatal pro- 
pensity to belles lettres.” Lindley Murray 
was a lawyer in New York in 1768, and in 
England a few years later. He settled in 
England, gave up the law, and devoted the 
remainder of his life to literary and scientific 
pursuits. Noah Webster at twenty made up 
his mind to be a lawyer. He had no money 
and was compelled to take up school-teach- 
ing, studying law in his spare hours. He 
was admitted to the Connecticut bar, but 
could not make a living from the practice of 
his profession, so he took to writing school 
books, and later to the making of his great 
dictionary. Motley, our American historian, 
studied law, and so did Prescott. The latter 
had trouble with his eyes, owing to an acci- 
dent at school, and his studying made him 
temporarily blind. For this reason he had 
to give up law. 

Walt Whitman was a lawyer’s clerk in 
1832, before he began his roving life as a 
printer, schoolmaster, editor, printer again, 
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journalist, house builder, surgeon’s assistant 
and clerk in the Interior Department. 
Those who profess to know, declare that 
Whitman was a poet, and so he may prop- 
erly may be included in this list. Richard 
Henry Dana, who wrote that very popular 
book, “Two Years before the Mast,” 
studied law under Judge Story, and was 
admitted to practice. Charles Dudley 
Warner was on a time also of the profession. 
Thomas Nelson Page practiced at the bar, 
and so did John Hay. General Lew Wal- 
lace was studying law at the opening of the 
Mexican War. He went, returned, com- 
pleted his studies, and practiced in Indiana, 
until he again went forth as a soldier in the 
rebellion of 61. Again he returned to his 
profession, but indulged during his spare 
time in literary pursuits, out of which indul- 
gence came “ The Fair God,” and later the 
more famous “Ben Hur.” Henry James 
entered the Harvard Law School in 1862, 
and presumably continued his studies in the 
profession until 1865, in which year we find 
him entering the field of literature. John 
Fiske, the historian, is another of our 
authors who studied law at Harvard. Of 
our critics, Hamilton Wright Mabie was 
called to the bar, and practiced for some time. 

Coming now to the younger school of 
English writers, we find that Anthony Hope 
Hawkins, after leaving Oxford, went to Lon- 
don and read law at Lincoln’s Inn and the 
Middle Temple. He was called to the bar 
in 1887. His first brief was for the defense 
of a lot of ruffians who were charged with 
assaulting a policeman. He was very ner- 
vous and his clients were all convicted. 
Briefs coming slowly, he took to literature 
to eke out his small income. Stanley Wey- 
man, who has been called the “ Dumas of 
the hour,” was admitted to the bar in 1881, 
and_ practiced his profession for ten 
years: His first brief was in a case about a 
tailor’s bill. Charles Dickens, Junior, was 


on the opposite side, and Weyman | lost. 
During his decade of practice he had been 





flirting with literature, and finally she 
wooed him from the law altogether. H. 
Rider Haggard was called to the bar some 
fifteen years ago. He commenced his 
career at the Probate and Divorce Court, 
and wrote “ King Solomon’s Mines” in the 
leisure evenings of his first term. He awoke 
one morning to find himself famous, not as 
a barrister, but as a novelist. Quiller 
Couch, who despite some very fine work seems 
somehow only to have half arrived, intending 
to study for the law, but made such a suc- 
cess with his first book that he gave up the 
idea altogether. 

George Meredith was trained for the 
profession, but he preferred to become a 
poet, in which capacity he made his entrance 
into literature. Robert Louis Stevenson's 
father intended that his son should follow 
the family profession of civil engineering ; 
but Robert had not the taste for this and he 
made known to his father that he had 
already chosen a life work and would be a 
writer. The old man was pained and anx- 
ious. He could not see success in litera- 
ture, and he told his son that at any rate he 
should have a profession to fall back upon, 
in the event of his own choice proving an 
unfortunate one. And so it was_ that 
Stevenson was introduced to law. A bio- 
grapher says: “His position in the office 
was neither that of a clerk nor of an appren- 
tice, but merely of a person gaining some 
knowledge of the business. He never re- 
ceived any salary, and, as is usual with 
aspirants for the bar, his position was in no 
way subject to the ordinary office discipline.” 
Our author was but an indifferent law student. 
One of his co-workers says he remembers 
that Stevenson made no less than five 
errors on two short pages of one deed that 
he drew up. His thoughts were on other 
things. In spite of this lack of interest, 
however, he passed examination with credit, 
and was called to the bar. He gave away 
the few briefs he got, and was soon im- 
mersed in his dear literature. 
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James Rice, the well-known literary part- 
ner of Walter Besant, was a lawyer, and so 
was R. D. Blackmore. F. Anstey and W. E. 
Norris are two others on the list. St. George 
Mivart, the English naturalist and _philoso- 
pher, was of the profession, and so was John 
Morley. 

Among the dramatists and comedy writers, 
we have W. S. Gilbert. This well-known 
author intended to enter the army, but the 
Crimean war coming to an end, he took up 
law. He began contributing to the comic 
periodicals, and was invited by one editor to 
continue with a column of matter “for the 
term of his natural life.’ He thereupon 
shook off the law, for which he had neither 
taste nor aptitude. Pinero was educated for 
the legal profession. Subsequently he be- 
came an actor, then an author. Sydney 
Grundy is another playwright who was once 
a lawyer. He practiced for six years. F. 
C. Burnand is still another. And going back 
a little, we have Tom Taylor, Thomas Mor- 
ton, and John Ford. Samuel Foote began 
studying Coke, but was a truant in a trice, 
Wycherly began and ended in the same 
fashion. Both the George Colmans were 
educated for the legal profession, and looking 
abroad we gather in LaMotte, Corneille, and 
Scribe. 





To throw in a few Continental authors for 
good measure, we may name Jonas Lie, of 
Norway, who has been classed only a little 
lower than the great Ibsen, Maarten Maar- 
tens, the Dutch novelist, and Maurice Maeter- 
linck. The latter did not progress very far 
in his law studies, although his parents had 
marked out the career for him. He once said, 
referring to the matter: “I could not be 
troubled about my own affairs ; was it likely 
that I should care tomanage other people’s ?” 

A few cases have been known where the 
wanderer from the Temple of Themis re- 
turned, or to carry out Mr. Post’s happy 
metaphor, where the stately dame received 
again her errant wooer. So was it with 
Hoffman, the Poe of Germany. He had 
studied law and practiced it for a time, but 
dropped it to take up music. Ten years 
later he was again attached to the law, and 
he remained so until his death. Valdes, the 
Spanish poet, furnishes another case of the 
kind, but a more striking example than 
either is found in Canning, the elder. He 
wrote: 


Then welcome Law! Poor Poesy, farewell ! 
Though in thy cave the loves and graces dwell, 
One Chancery cause in solid worth outweighs 
Dryden’s strong sense, and Pope’s harmonious lays. 
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HIS FIRST CLIENT. 


By Davip H. TALMADGE. 


N the office of a certain hotel, in a certain 
county seat, on a certain night in 1898, 
a number of lawyers, with Judge B ‘ 
found in reminiscence relaxation from the 
worries incidental to the Circuit Court, which 
was then in session. There were several 
interesting stories told that night, but the 
one which made the most impression upon 
myself and, I believe, upon the company, was 
told by the Judge. I give it, as near as 
memory will permit, in his own words: 

Some of you may remember the robbery 
of Major Close, of Stilsonville, in the early 
70's. There was sufficient of the sensa- 
tional about it to recommend it to our friends, 
the newspaper men, and they made much of 
it. Yet they might have made more — had 
they known. 

There was no bank in Stilsonville at that 
time, and the Major, being the business head 
of the place, occasionally had considerable 
sums of money in his possession. He had 
no safe; said he did not want one of the 
bunglesome things in the house; but he took 
what he considered, and what any of us 
would have considered, very great precau- 
tions against robbery. 

The room in which he slept had brick 
walls, the original house had been of brick, 
and the door was a massive oaken affair 
with triple locks. There was but one win- 
dow, and that was covered by a heavy steel 
netting, screwed on from the inside. The 
box in which the valuables were kept—an 
ordinary metal box with a key lock—occu- 
pied a place upon a bureau, set against the 
wall at the foot of the bed, where the Major 
could clap his eyes upon it the instant he 
awoke. Furthermore, the Major was a cap- 





ital pistol shot, and had a reputation for 
courage which extended pretty well all over 
that section of the country. 


You will read- 





ily understand that it was not what the 
professional cracksman would term an 
“easy lay.” 

Nevertheless, the strong box was opened 
one night while the Major slept with his 
finger upon the trigger of his pistol, and 
something over five thousand dollars were 
taken from it. The netting at the window 
remained intact, the locks of the door showed 
no evidences of having been tampered with, 
and altogether it was a black mystery from 
the very beginning. 

There was but one person suspected, even 
remotely, of the robbery,—the Major’s man- 
servant, Horace Steele by name, and, gentle- 
men, as I have learned since, one of the 
cleverest rascals ever born. Steele was 
suspected more because the State’s attorney 
insisted upon it than for any other reason. 
There was little—absolutely nothing in fact 
—pointing to him as the perpetrator of the 
robbery. He had been in the room during 
the afternoon, and again shortly before the 
Major retired, but the Major testified that 
he had looked into the box subsequent to 
dismissing the man and locking the door, 
and that the money was then intact. 

However, Steele was arrested, and he was 
kind enough to secure me as his counsel. | 
was young then, and he was virtually my 
first client. Naturally I took up the case 
with avidity, and knocked down the flimsy 
arguments of the prosecution as fast as they 
were presented, Steele sitting in the prison- 
ers’ box, watching me with twinkling eyes. 

When the trial was over, and the jury had 
returned a verdict of “not guilty” without 
leaving their seats, he shook me warmly by 
the hand, and we walked down the street 
together to my office, where he astounded 
me by placing two hundred dollars upon the 
table. “That is your share of the swag,” he 
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“It was worth it to hear 
you go after those fellows. You have it in 
you, sir, to become a great lawyer. I shall 
look to see you upon the bench some day.” 
You see, gentlemen, he was a prophet, but 
I thought he was joking at the time. Then 
he bade me good-bye very cordially, before I 
had quite recovered from my astonishment, 
and departed, never to be seen again in 
those parts. 

I went up to the Major’s that night to see 
Steele, for the magnitude of the fee had 
aroused a suspicion within me that he had 
not come by the money honestly, but he was 
not there—had not been there since the 
trial. He had, it was evident, been prepared 
for a speedy departure. Then it occurred 
to me that the money might be a portion of 
that taken from the Major’s box, and I sub- 
mitted it to the Major’s inspection. I 
trembled as I did so, too, for not only did I 
need the money badly, but I was afraid peo- 
ple would laugh at me if it should come out 
that I had been paid for my services in the 
case with stolen money. However, my 
apprehension was short lived. The Major 
recognized one of the bills as having been 
paid to Steele some time before, but declared 
that none of them had been among those 
stolen. I danced all the way home. You, 
gentlemen, perhaps know from experience 
what a marvelous tonic a man’s first two- 
hundred-dollar fee is. 

Well, the mystery remained unsolved for 
years. I had all but forgotten it until one 
night, two years ago, in a New York hotel, 
I read in the daily paper of another robbery 
which was in some respects its counterpart, 
—just such another clean piece of thievery,— 
no clue, or suggestion of a clue, to the per- 
petrator. That is the real test of good work 
in such things. The men who can plan 


said, laughing. 


methods of stealing money are plentiful 
enough, but those who are sufficiently clever 
to cover their tracks so that not even a sus- 
picious circumstance 
plentiful. 


remains are not so 
I do not remember having known 


never seen before to my knowledge 





more than one of this sort. Were all thieves 
like him, the business of the police courts 
would be very materially reduced I am 
afraid. 

I chanced to glance over the top of my 
paper as I finished reading the account, and 
caught the eye of a gentleman whom I had 
an 
elderly gentleman, who carried upon him that 
peculiarly indefinite air that marks the person 
of refinement and high ideals. Evidently he 
had been looking at me for some time. As 
our eyes met, he spoke. “ Rather an inter- 
esting piece of thievery, sir,” he said, much 
as though the matter had been under dis- 
cussion between us. “It seems to have been 
remarkably well planned and executed,” I re- 
plied. “ Did you ever know of another piece 
of work as good?” he asked. 

Then I told him of the Stilsonville case, 
and he seemed much interested. “And the 
thief was never discovered?” he inquired, 
when I had finished. “ Never,” I replied ; 
“the case is as great a mystery now as it 
was then. It can hardly be accounted for 
by other than supernatural reasons.” He 
laughed. “It is very peculiar,” he said, offer- 
ing me a cigar and lighting one himself, “ but 
I once knew of a case almost identical with 
the one of which you have told me, and in 
this case the method by which the thief 
accomplished his purpose was plainly re- 
vealed several years later by himself to a 
legal friend,—a judge, by the way. It ap- 
pears that this thief had but little in common 
with others of his ilk.” “It is very obvious 
that the Stilsonville thief hadn't,’ said I, 
firmly. 

The gentleman raised his paper from his 
lap, and looked at it for some time. “No 
clue—absolutely no clue,” he said musingly, 
repeating the headlines. ‘ How blind they 
are! This thief was wise. He followed the 
very simple method of covering his tracks 
before he made them—which, although it 
sounds paradoxical, is nevertheless expressive 
of something near the facts. It was so with 
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this other whom I mentioned. It was his 
plan to secure respectable employment in the 
immediate neighborhood of stealable prop- 
erty. Thus no mention was ever made in 
the newspaper stories, which invariably fol- 
lowed his exploits, of suspicious characters 
having been seen lurking about the premises. 
The telegraph—so potent a factor in the cap- 
ture of ordinary thieves—might as well have 
had no existence so far as he was concerned. 
And when the average county sheriff or 
police official cannot send out what he calls 
an ‘alarm’ he is—well, he is stumped, as the 
expression is.” Which is more truthful than 
poetical, gentlemen, as most of us have had 
occasion to observe. 

The robbery of which he told me seemed 
identical with the one at Stilsonville. The 
thiet had obtained a position in a wealthy 
man’s household in an isolated community, 
and had by sheer force of a charming person- 
ality ingratiated himself into the wealthy 
man’s confidence. He had remained nearly 
a year, during which time he had received 
fairly good wages and a comfortable living 
besides—in fact, had honestly accumulated 
something over three hundred dollars in cash. 
At the end his opportunity had come, and 
he had removed several thousand dollars 
from his employer's strong box; had stood 
trial for the robbery because he had been the 
only one who could, under any possibility, 
have committed it ; and, having been declared 
innocent, had departed for other fields in 
which to exercise his peculiar talent. 

On the night of the robbery he had been 
in his employer’s room at bedtime. “ And,” 
said this chance acquaintance of mine, “he 
had placed the candle in its accustomed place 
upon the bureau, arranging the while the 
other articles which were upon the bureau 
so that the light might shine clearly upon 
the strong box. Some days previous, when 
the box had been empty and his employer 
absent, he had filed the catch of the lock so 
that it failed to perform its office, although 
any person who turned the key in the lock 





would have noticed nothing wrong. It was 
easy for him, while at the bureau that night, 
to remove the package of money from the box 
and insert another package in its stead, for he 
had prepared the water for his employers’ in. 
variable face and hand bath with spirits of 
ammonia, and that worthy man was for a mo- 
ment or two quite blinded by tears. Both 
packages were tied with dark-colored string, 
but the string, about the false package was a 
fuse, one end of which he trained quite invis- 
ibly so that it hung out at the end of the box. 
Beyond this, he trusted to his employer.” 
“Trusted to his employer!” I exclaimed ; 
“TI do not understand.” “No?” said my 
acquaintance, smiling. “ It was quite simple, 
I assure you. The wind blew strongly from 
the east that night. The window of the room 
was on.the east side. His employer never 
failed to open the window a bit, to afford 
ventilation, the last thing before getting 
into bed. The thief calculated that the 
wind would blow the flame of the candle 
against the fuse after the candle had burned 
two hours, and his calculations were correct, 
as they should have been, for he had demon- 
strated the correctness of his figures care- 
fully before making his last move, so to speak. 
Ah, it was fine work!” “Yes, but why did 
he not ignite the fuse himself?” I asked. 
My acquaintance looked at me as though 
I had pained him. “ You evidently were 
not cut out for an artist of that sort,” he 
said rather disgustedly. “A burning fuse 
smells. Besides, he considered that his em- 
ployer would probably take a glance into 
the box before retiring, and in such an event 
the job would be bungled. Now, the sub- 
stitute package was composed of celluloid— 
thin sheets, cleverly painted. In the bot- 
tom of the package, connected with the fuse, 
was a diminutive nytro-glycerine cartridge— 
of power quite sufficient to throw the lid of 
the box upwards, and to dissipate the charred 
remains of the fuse. Of course, the cellul- 
oid, once ignited, left practically no remains. 
If you have ever burned a piece of celluloid 
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you can appreciate the truth of this state- 
ment.” I suppose I must have had a some- 
what blank expression upon my face as he 
told me all this, for suddenly he burst into 
a laugh. “It does sound a good deal like a 
yarn, doesn’t it?” he said. “I am afraid 
you do not believe it.” “QO, I believe it,” 
I blurted ; “I believe it—but, confound it; 
think how I defended that wretch! It 
makes me mad.” And then he laughed 
again. 

Gentlemen, the following morning I re- 
ceived a letter—a letter written in a hand 
closely resembling copperplate—just such 
a one as I would have expected to emanate 
from such a source. “My dear Judge,” it 
said, “ You are such a simple, guileless, con- 
fiding old chap! Did you see no resem- 
blance between your chance acquaintance of 
last evening and the man whom you labored 
so gloriously to clear of the charge of steal- 
ing Major Close’s money? He knew you 
the moment he set his eyes upon you, and 





he could not resist the temptation of telling 
you how the little game was worked. He is 
sorry that he will not be permitted by cir- 
cumstances of seeing you again while you 
are in New York. He trusts that you have 
no ill-feeling for him. He gave you two- 
thirds of all the money he earned honestly 
while in the Major’s service. He knew that 
you needed it. And he prays that you will 
not forget it.” And then he concluded with 
a bit of advice. “ Don’t, my dear Judge, 
ever try to take up this sort of thievery. 
Stick to the law,—that sort is safer and 
more in keeping with the qualities nature 
has given you. You are not overly bright, 
to be candid ; but Horace Steele will ever 
think of you kindly.” Gentlemen, I believe 
that he himself had committed the robbery 
of which I had been reading in that morn- 
ing’s paper, and to this day I never read or 
hear of an especially well-planned robbery 
but I imagine I see it in the hand of my 
first client. Confound his impudence! 
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OATHS. 


“HOW THIS WORLD IS GIVEN 


T has often occurred to us as somewhat 
singular, that among the multitudinous 
reforms of this age of reformation, one of the 
greatest of the abuses which exist in our so- 
ciety has been almost entirely overlooked ; 
and while a vast deal has been said and done 
in relation to matters which are merely theo- 
retical, a subject which is practical in all its 
bearings, and important in its results, has 
been neglected. We allude to the wide- 
spread and shocking perversion of the jzdz- 
cial oath. The subject is worthy of attentive 
consideration. It has an immediate relation 
to all our rights, because no controversy can 
be conducted before a legal tribunal, except 
through the medium of evidence — truth can 
only be arrived at by the examination of tes- 
timony, and in the proportion that truth 
ceases to be respected, will the stream of 
justice be poisoned. 

There is also a question in morals, of no 
light import, involved in this discussion. 
Truth lies at the foundation of all the virtues, 
and whenever she shall cease to sustain the 
social edifice, the whole fabric will totter. 

If we reason from what we see, without 
suffering ourselves to be deluded by self- 
esteem, or national vanity, we cannot deny, 
that as a people, we are dreadfully addicted 
to the sin of falsehood. The prima facte 
evidence of this proposition is found in the 
multiplicity of asseverations with which we 
think it necessary to fortify our most trivial 
assertions, and the solemnities by which we 
endeavor to enforce integrity in the most or- 
dinary civil transactions. Where there is so 
much precaution, there must be some dis- 
trust. The man who asseverates to that 


which has not been denied, must either doubt 
the truth of what he is saying, or question 
the respectability of his own character; and 
the legislature which cannot intrust the per- 





TO LYING.” 


formance of the most simple duties to a citi- 
zen, without requiring of him an oath of fidel- 
ity, can have little confidence in the virtue of 
the people, or the purity of public sentiment. 

Truth is simple and beautiful — majestic 
and imposing. It is in itself eloquent and 


convincing. It has been well said to be 
mighty. Like that purity, in the presence 


of which the lion is supposed to be tamed, 
truth is arrayed in a sacred and a graceful 
garb, which gives it irresistible power. But 
that strength is an inherent self-efficiency, 
whose simplicity is its greatest ornament, and 
strongest bulwark ; and every artificial guard 
thrown around it by society, destroys some 
feature of its loveliness, or dismanties the 
citadel which nature erected, by drawing off 
its defences into the outworks contrived by 
art. 

Truth is confiding in its character; it 
neither suspects, or supposes itself to be sus- 
pected. So well understood is this principle, 
that we always doubt the assertion of him 
who takes great pains to prove his own ver- 
acity. The man who modestly and seriously 
states a naked fact, as having occurred with- 
in his own knowledge, is usually believed ; he 
stands in the position of an unimpeached wit- 
ness, whom no one will take the responsibil- 
ity of contradicting. If to the assertion of a 
fact, he adds an argument, to convince his 
hearers that he has told the truth, he weakens 
his evidence by the admission that his verac- 
ity may be distrusted; and if he voluntarily 
swears to the truth of his own statement, or 
calls a witness to prove it, he betrays a con- 
sciousness that his own word is not worthy 
of belief. If the character of our society be 
tested by this rule, how unfavorable must 
be the verdict. How seldom do we hear a 
narrative, or the expression of an opinion, 
which is not reinforced by an oath, or an ap- 
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peal to our sensibilities, or a strong assever- 
ation. 

There is every variety of swearing, from 
the horrid profanity of the vulgar boatman, 
down to the gentle imprecation of the fair 
lady. The female swearer “ wishes she may 
never stir,” or what is infinitely more dread- 
ful, “that she may never speak another word,” 
while the more florid eloquence of a mascu- 
line imprecation calls down utter destruction 
upon the soul of the speaker, or upon some 
unoffending member of his body. The lady 
contents herself with a vow, or with a sim- 
pering appeal to “goodness,” or to some 
other diluted appellative, under which she is 
pleased to disguise the sacred name; while 
the gentleman not only swears manfully, but 
compounds his oaths, from positive to super- 
lative, until he exhausts the energies of the 
blasphemous vocabulary. Here and there 
you meet with a modest man whose imagina- 
tion is not prurient in these figures of rhet- 
oric, and who satisfies himself with “no mis- 
take,” “no two ways about it ”—*“ you wont 
catch me in a lie, no way you can fix it,” or 
another, who asserts that what he has said is 
“true as preaching,” while you more fre- 
quently encounter a bolder spirit, who main- 
tains that he is willing to swear to what he 
has said, “on a stack of Bibles big as the Al- 
legheny mountains.” 

It is always difficult to trace a national 
propensity to its original source; but we 
think that much of the levity to which we 
have alluded may be fairly attributable to the 
spirit of our laws, and to the practice of our 
legal tribunals. Too little regard is paid to 
the solemnity of an oath, and its sanctity has 
been degraded both in the frequency with 
which it is used, and the callous irreverence 
with which it is administered. The evil ex- 
ists, first in the legislative assemblies of our 
country, who impose too many oaths; and 
secondly in our courts and magistrates, who 
permit the daily and hourly use of that, 
whose sanctity it is their special duty to pre- 
serve inviolate. 





The great error committed by our legisla~ 
tures consists in degrading the dignity of an 
oath, by requiring it to be used on common 
and trivial occasions. Officers of every grade 
are required to take official oaths. The very 
lowest officer is not permitted to exercise the 
comparatively unimportant functions of his 
station, without being sworn ; and even their 
deputies, where such are recognized, are re- 
quired to perform the same ceremony. The 
principle is even carried further, and made to 
apply to persons, who without holding public 
offices, are for the time being, in the dis- 
charge of public duties, Not only all officers, 
from the highest to the lowest in dignity, but 
persons discharging public trusts of every 
description, are required to take a solemn 
oath previous to entering upon the discharge 
of their duties. 

We doubt whether any ministerial officer, 
or any subordinate agent, ought to be required 
to take an official oath. No man should be 
employed in public business, whose character 
for integrity is not a sufficient pledge that he 
will discharge faithfully the trust committed 
to him. To administer an oath toa bad man 
is idle, for he will disregard it ; it is unneces- 
sary to require a good man to swear that he 
will do his duty, for he will do that at any rate. 

Most men are honest because it is their 
interest to be so. If regard for reputation, 
respect for public opinion, the fear of punish- 
ment, and the desire to retain office, will not 
secure the fidelity of public agents, the sanc- 
tion of an oath will throw but a slender re- 
straint upon their vicious inclinations. 

The legislature should adopt the principle 
of placing full confidence in the man who is 
placed in a public trust, presuming him to be 
honest who is thus honored; or else, they 
should demand a higher security than the 
word or oath of the individual. In the first 
instance, they would act upon the supposition 
that appointments are judiciously made, and 
perhaps such a plan might lead to a greater 
degree of caution on the part of the appoint- 
ing power; in the other, the government 
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would pursue the course adopted by prudent 
individuals, and would take care to exact 
such security of the agent as to make it his 
interest to be faithful. 

The opposite, however, of this principle is 
adopted, and oaths are administered upon the 
most trivial occasions ; even a constable is 
not permitted to conduct a jury to a private 
room, without being sworn to discharge with 
fidelity, a duty, which he may be called upon 
to repeat several times every day during the 
term. Here the officer is sworn by whole- 
sale and by retail: first being bound by his 
official oath to perform faithfully a// the duties 
of his office, and then being sworn with ref- 
erence to single acts comprised within those 
same duties. It is clear that the law here 
regards the official oath as inefficient ; and it 
is equally obvious that the frequent repetition 
of that which should be a solemn, religious 
act, in a hasty and irreverent manner, must 
have the effect of rendering it wholly inop- 
erative upon the mind of the person whose 
conduct is intended to be affected by it. 

Official oaths should never be adminis- 
tered except to officers of high rank, and 
they should then be taken publicly, and with 
due solemnity. There is something imposing 
in the ceremony of installation, when con- 
ducted with proper decorum ; and a solemn 
promise made by an individual under such 
circumstances, is not only calculated to ren- 
der him more circumspect in his conduct, but 
invests him with a sacredness in the eyes of 
his fellow-citizens, which increases his respec- 
tability. But these advantages do not attend 
the mockery which is daily practiced of pri- 
vately indorsing an affidavit on the back of a 
commission, and thus qualifying an officer by 
a secret act, which neither imposes any re- 
straint upon him, nor attracts any respect 
from others. 

The manner in which oaths are admin- 
istered in courts of justice has never failed 
to shock every reflecting mind, which has not 
been reconciled to this abuse by long habit. 
Who that has ever entered one of our court- 





houses during the trial of a cause, has not ex- 
perienced a sense of humiliation at the gross 
impropriety and carelessness with which the 
sacred volume is treated, and a direct appeal 
made to the searcher of all hearts? A clerk 
is seen sitting, perhaps surrounded by half a 
dozen lawyers and suitors; the counsel en- 
gaged in conducting a case are either address- 
ing the jury or examining a witness; a per- 
son is called to be sworn, and the clerk with- 
out rising reaches out the book to him, and 
pronounces the oath in a low, hurried tone, 
which does not reach the ear of the auditory, 
and is but indistinctly heard by the party to 
whom it is addressed; and thus in the midst 
of confusion is a ceremony performed, which 
is supposed to bind the conscience of a rea- 
sonable creature. Sometimes, half a dozen 
witnesses are sworn at once; one grasps the 
book, another holds up his hand, a third gazes 
vacantly at the clerk, who in an awkward en- 
deavor to suit the oath to each, includes parts 
of several forms, winding up with a familiar 
nod to one, and the words “so help you God,” 
and to another with “and you, as you shall 
answer to God at the great day,” and to a 
third, “and this you affirm.” The witnesses 
thus prepared to tell the truth, the whole 
truth, and nothing but the truth, are suffered 
to mingle again with the crowd, to be called 
upon at any future hour during the progress 
of the cause. We cannot imagine a scene 
more calculated to bring the solemnity of an 
oath into contempt, and to cause a practical 
and popular irreverence towards the holy 
name. This habitual desecration of the oath 
is the more to be regretted as it is wholly 
gratuitous, and is a part of a great scene of 
carelessness and insubordination ; all of which 
is as wrong ds it is needless. It is bad pol- 
icy in every respect to conduct the proceedings 
of courts in this loose and unbecoming man- 
ner. It does not save time nor labor; but 


on the contrary impedes the progress of busi- 
ness, admits confusion in the place of system, 
and deprives the proceedings of the court of 
that order and solemnity which are necessary 
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to its respectability. It has the direct effect 
also of lessening the confidence of the public 
in the purity of the bench; for however up- 
right the judges may be, the looseness with 
which they administer justice, has an appear- 
ance of indifference and callousness, with re- 
spect to the solemnities with which the law 
has surrounded them, which cannot but lower 
them in the estimation of others. 

There can be no two opinions about this 
matter. The purity of testimony in courts 
depends, in a great measure, upon the efficacy 
of the oath upon the mind of the witness; 
and that oath will be respected or dispised by 
the careless and the ignorant, in the exact 
proportion in which they see it treated with 
contempt or respect by the more intelligent. 
If the judges are whispering, the clerk sit- 
ting, and the lawyers cracking their jokes, 
during the repetition of the oath, can a by- 
stander be blamed for considering that an idle 
ceremony, which is thus disregarded by the 
officers of justice? And will not the habit 
of swearing in common conversation appear 
less criminal, and less a breach of good man- 
ners, among a people who aré in the daily ex- 
perience of hearing the name of God flip- 
pantly and familiarly used, under the imme- 
diate sanction of the highest functionaries of 
the law? 

The remedy for this abuse is easy. The 
oath should be administered with becoming 
solemnity. The crier should command 








silence, the clerk should rise, the business in 
hand should be for the moment suspended, 
the judges should give attention, and the 
oath should be enunciated in an audible voice. 
The proper respect would then be paid to 
this rite, which is an appeal to God, which 
cannot be made innocently, or effectually, un- 
less it be made with reverence. The atten- 
tion of the spectators would be drawn to the 
person taking the oath, who would feel the 
importance of the pledge which he was giving 
in the presence of his assembled fellow-citi- 
zens, and the whole scene would wear an as- 
pect of decorum, which would throw around 
the court the sanctity properly appertaining 
to such a tribunal, and without which it can 
never be either efficient or respectable. 

We have not the least doubt that a judi- 
cious action on these points by our legisla- 
tures and courts, the first reducing the mul- 
tiplicity of oaths, never requiring them to be 
administered on trivial occasions, and strictly 
enjoining that such as might be thought nec- 
essary, should be taken in public and with due 
solemnity, and the latter substituting for the 
levity which has heretofore attended this 
branch of judicial duty, a becoming gravity 
would tend not only to the advancement of 
justice, but would do much towards purifying 
public sentiment, in reference to the vulgar 
and alarming profanity which now disgraces 
every rank of society in our country. 
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THE COURT OF APPEALS OF KENTUCKY. 


III. 


By JoHN C. DooLan oF THE LOUISVILLE, Ky. Bar. 


HEN Chief Justice Robinson resigned 

in 1871, his judicial mantle fell upon 

the shoulders of a worthy successor in the per- 

son of William S. Pryor, who continuously 

for more than twenty-five years thereafter 

adorned the Court of Appeals with his learn- 
ing and virtues. 

He received his 
first commission by 
appointment of Gov- 
ernor Leslie in Sep- 
tember, 1871. At 
the expiration in 
August, 1872, of the 
term for which 
Chief Justice Rob- 
inson had _ been 
chosen he was elect- 
ed for a full term of 
eight years and sub- 
sequently twice re- 
elected for a like 
period, his last term 
expiring January I, 
1897. He held his 
seat longer than any 
other man who ever 
sat in the court, and 
did more to mold 





the jurisprudence of WILLIAM 
the state than any 
other judge in the last fifty years. He was 


four times chief justice—1871-1872, 1878- 
1880, 1886-1888 and 1895-1897. He was 
the first Chief Justice of the court as reorgan- 
ized on January 1, 1895, under the fourth 
constitution of the state and by his experi- 
ence he was enabled without friction to so 
adjust the court in its division into sections 
as to greatly expedite the transaction of the 


vast amount of business accumulated before 
it. 

In addition to his twenty-five years of 
service in the Court of Appeals, Judge Pryor 
was for more than five years a judge of the 








Circuit Court. 

He was the can- 
didate of the Demo- 
cratic party for re- 
election in Novem- 
ber, 1896, but he 
could not stem the 
tide of opposition to 
his party in that year 
and he was defeated 

_by the Republican 
candidate, Hon. A. 
R. Burnam. His 
retirement from the 
bench gave rise to 
the most sincere re- 
gret throughout the 
whole State. 

Immediately after- 
wards he took up the 
practice of law in 
Frankfort before the 
court over which he 
had so long presided. 
His private fortune 
had suffered greatly 

during his long term of judicial service, but 

when he resumed the practice retainers came 
from every part of the State. It is safe to 
say that no lawyer in Kentucky has been in 
the last three years engaged in more impor- 
tant cases or in a greater number of them in 
the Court of Appeals. : 
Judge Pryor was born in Henry County, 


S. PRYOR. 





Kentucky, on April 1, 1825. He still has 
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his home within a mile of his birthplace. 
His early life and training have given him 
an erect frame and a commanding physique 
that betoken the vigorous mind and the up- 
right life by which his judicial career was 
ever marked. He left the bench with a 
record in all respects, “like Czesar’s wife, 
above suspicion.” 

It would be impossible in this article to 
review even a small proportion of the im- 
portant cases in which Judge Pryor delivered 
the opinion of the court. 

His independence of thought and his 
logical vigor are perhaps fully illustrated by 
his dissenting opinion in what is known as 
“ The World’s Fair Case,” reported as Nor- 
man v. Kentucky Board of Managers of 
World’s Columbia Exposition (93 Kentucky, 
555-578). In that case the validity of an 
appropriation in aid of Kentucky’s exhibit at 
the World’s Fair in 1893 was attacked on 
the ground that the bill had not been prop- 
erly passed through the two Houses of the 
Legislature. The majority of the court held 
the act void on that ground but Judge 
Pryor in a strong dissent made a masterly 
review of principles and authorities and main- 
tained that the court could not go behind 
the enrolled bill’ attested by the proper 
officers of the Legislative department, but 
must accept their authentication as conclu- 
sive on all questions upon the passage of a 
law. 

Every lawyer knows what expansion has 
taken place in the law since the Civil War. 
In every phase of that development Judge 
Pryor has shared. 

Thirty volumes of Kentucky Reports 
(8 Bush to 100 Kentucky) record his 
decisions and of the whole series Judge 
Pryor can truthfully say “quorum magna 
pars fut.” 

The discussion of the virtues and ex- 
cellencies of the living seems always to be 
of questionable taste. Especially is this true, 
when the writer acknowledges a strong per- 
sonal bias and a warmth of admiration that 





personal contact with Judge Pryor always 
gives. One cannot know him in his private 
and in his public life without feeling that he 
has elements of strength and leadership,'given 
to but few men. His influence upon the 
court with which he was so long connected 
has made for that equal and even-handed 
justice that gives to each his due without 
fear or favor. ‘ 


M. R. HARDIN, 


Judge Mordecai Robert Hardin—better 
known among his contemporaries as Judge 
“ Bob” Hardin—was one of the most pop- 
ular men that ever sat in the Court of 
Appeals. He was a member of the prom- 
inent Hardin family that has given to Ken- 
tucky so many of its most eminent citizens. 
He was born in Washington County on 
August 7, 1825, and after filling the office 
of commonwealth’s attorney for his district 
with great credit to himself, he was when 
forty-one years of age, elected judge of the 
Court of Appeals to succeed the venerable 
Chief Justice, Thomas A. Marshall. 

He served a full term of eight years, be- 
ing Chief Justice of the court from 1872 to 
1874. After his term expired he removed 
to Louisville and resumed the practice of 
law, but he died a few months later on 
January 3, 1875. Though less than fifty 
years old, he had enjoyed the highest judicial 
honors of the State." His many and varied 
talents commanded the admiration and re- 
spect of all who knew him. 

Judge Hardin was a man of most attrac- 
tive personality. He had a rare fund of 
humor, and the uniform courtesy of a 
gentleman “to the manner born” made him 
a most agreeable companion. 

Numerous anecdotes are told of him, 
while on the bench. On one occasion a 
case was called on the docket for argument, 
when a man of untidy dress arose and ad- 
dressed the court. He stated that he was a 
lawyer, though absolutely unknown to the 
court and to every other man in the room, 
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and perhaps unheard of by them all. He 
asked to be sworn in as a member of the 
bar on his own motion and allowed to argue 
his case. Chief Justice Pryor, then presid- 
ing, hesitated because of the man’s appear- 
ance when Judge Hardin with kindly humor 
leaned over and suggested that the man be 
allowed to argue the case, and if the court 
then thought him a lawyer he might be 
sworn in later. Permission having been 
given, the stranger 
proceeded with a 
most able and con- 
vincing argument, 
and when he con- 
cluded Judge Har- 
din said, “Pryor, 
we'll have to let him 
be sworn in.” 

On another occa- 
sion, the case of 
Cook v. College of 
Physicians and Sur- 
geons, reported in 9 
Buch. 5 31 (since be- 
come a leading case 
on the subject of 
mandamus to a pri- 
vate corporation), 
was being most ex- 
haustively argued by 
able counsel. Thear- 
gument had already 
consumed two days 
and the court had 
adjourned until the next morning. After 
the adjournment some of the interested 
counsel met Judge Hardin at the train on 
his way to Louisville. When asked if he 
would return in time to hear the conclu- 
sion on the next day, the Judge replied 
with a twinkle in his eye, “I don’t know 
whether I can get back or not. The court 
has heard the lawyers for two days and as 
yet has not been able to find out what was 
done to Cook, and they have sent me down 
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to Louisville to learn if I can what he is 
complaining about.” 

Judge Hardin left the bench a poor man, 
and his death a few months later, put to the 
test those traits of vigor and self-reliance that 
he had transmitted to his descendants. His 
daughter, Miss Pauline Helm Hardin, has 
been for two years State Librarian of Ken- 
tucky, and she has drawn to herself all the 
friends that so warmly admired her honored 

father. 


WILLIAM LINDSAY. 


The retirement of 
Chief Justice Hardin 
made Judge Peters 
for the second time 
Chief Justice of the 
Court. When he 
left the bench in 
1876, Judge William 
Lindsay became 
Chief Justice for 
two years from Au- 
gust, 1876, to Au- 
gust, 1878. He 
had previously been 
for six years Asso- 
ciate Judge of the 
Court by virtue of 
his election in Au- 
gust, 1870, fora full 
term of eight years. 

William Lindsay 
was born in Rock- 
bridge County, Virginia, on September 4, 
1835. He isa big, brainy representative of 
the Scotch-Irish stock which settled what is 
known as the “Valley of Virginia.” He 
was educated in the schools of Lexington, 
the county seat of his native county, and in 
1854 he removed to Hickman County in the 
extreme southwestern part of Kentucky. 
He studied law under private instruction and 
was admitted to the bar in 1858. When the 
Civil War broke out, he entered the Confed- ° 
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erate Army and served with distinction to 
the close of the war in 1865. 

After his return from the army, he re- 
sumed the practice of the law in his old 
home and in 1867 he represented his district 
in the State Senate. While filling this office, 
he was nominated by the Democrats and in 
August, 1870, elected Judge of the Court of 
Appeals. 

Prior to his election to the bench, Judge 
Lindsay was not widely known outside of his 
immediate district but when he took his seat 
he immediately showed himself to be a Judge 
of the highest order. No other man in 
Kentucky in so short a time ever established 
such a reputation as profound jurist and able 
lawyer. His opinions reported in volumes 7 
to 140f Bush’s Reports are widely quoted as 
authority, and the Supreme Court of the 
United States has time and again rested its 
decisions upon the reasoning of Judge Lind- 
say’s opinions. 

One instance of this may be cited. In 
the case of Douglass v. Cline, (12 Bush. 
608), Judge Lindsay, in delivering the opin- 
ion of the court, for the first time, laid down 
the doctrine that in a suit to enforce a mort- 
gage lien upon a railroad and for the ap- 
pointment of a receiver to impound the 
earnings pending the suit, a Court of Equity 
in its discretion might annex conditions to 
the granting of a receivership, such as re- 
quiring the payment of back wages to em- 
ployés or of certain claims for materials and 
supplies. The doctrine of this case is the 
foundation of the “six months rule” in re- 
ceivership cases laid down nearly two years 
later in Fosdick v. Schall (96 U. S. 335), and 
since then repeatedly followed by that court 
and the other courts of the country. When 
first laid down it attracted widespread atten- 
tion and startled some lawyers by what was 
regarded as its radical displacement of con- 
tract liens. 

It is said of the Hon. Edward J. Phelps 
of Vermont that soon after the deplorable 








killing of Judge John M. Elliott of the Ken- 
tucky Court of Appeals (hereafter men- 
tioned) he was arguing in a Vermont Court 
a suit for the foreclosure of a railroad mort- 
gage. The case of Douglass v. Cline, (12 
Bush. 608), was cited as an authority by op- 
posing counsel. Mr. Phelps had never 
heard of the case, and he asked time to con- 
sider it. The next morning he took up his 


argument, stating that he had read the Ken- 


tucky case, that it seemed to be exactly in 
point and the only observation he could make 
on it was that he now understood why they shot 
Judges in Kentucky. Despite these face- 
tious remarks of Mr. Phelps the doctrine of 
Douglass v. Cline is now a part of the set- 
tled law of the land. 

Judge Lindsay after his retirement from 
the bench located in Frankfort for the prac- 
tice of law. It is said that for years he en- 
joyed the most lucrative practice of any 
lawyer in Kentucky. He again served in 
the State Senate and was a leading member 
of the convention that framed the present 
State Constitution. When Senator John G. 
Carlisle was appointed, by President Cleve- 
land, Secretary of the Treasury in March, 
1893, Judge Lindsay was chosen as his 
successor by the Legislature of the State. 
When his term expired in March, 1895, he 
was again elected for a full term of six 
years. 

In the summer of 1892, Judge Lindsay 
was made one of the World’s Fair Commis- 
sioners, and in the same year President Har- 
rison appointed him a member of the Inter- 
State Commerce Commission. The appoint- 
ment was promptly confirmed by the Senate 
but Judge Lindsay declined to accept it. 

In 1896, when the split in the Democratic 
party over the currency question occurred, 
Judge Lindsay allied himself with the “Gold 
Democrats” and took a prominent part in 
the Convention at Indianapolis that nomin- 
ated Generals Palmer and Buckner. In the 
campaign that followed he made many ef- 
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fective speeches for the “ Sound-money 
cause’ and his course cost him his reélec- 
tion to the Senate the second time. 

During his period of service in the United 
States Senate he has enjoyed the respect of 
the whole country, and in the discussion of 
all public questions he has taken an active 
and influential part. 

At the meeting of the American Bar As. 
sociation in 1899, Judge Lindsay was se- 
lected to deliver the principal address. His 
masterly discussion of the Philippine ques- 
tion and the policy of expansion commanded 
great admiration and through him reflected 
great credit upon the State. 


M. H,. COFER. 


After the term of Chief Justice Lindsay ex- 
pired in August, 1878, Judge W. S. Pryor for 
the second time became Chief Justice for two 
years. At the end of that time Judge Mar- 
tin Hardin Cofer who had been elected in 
August, 1874, for a full term, came to the 
Chief Justiceship. 

Judge Cofer was born in Hardin County, 
Kentucky, on April 1, 1832. His parents 
were persons of limited means though of 
excellent family. A fine legal mind was his 
right by inheritance, because he was de- 
scended from a family that has given Ken- 
tucky many of its foremost lawyers and 
statesmen. He was a namesake and rela- 
tive of General Martin D. Hardin who was 
held in such universal esteem as a lawyer 
and as a man that upon his death in 1823 
the Court of Appeals and the members of 
its bar resolved as a tribute to his virtues 
and integrity, to “go into mourning and 
wear crape on the left arm for thirty days” 
and also to “attend his funeral in proces- 
sion.” 

Early in life the future Chief Justice was 
thrown upon his own resources and forced 
to earn a living by teaching school, while 
_ trying to complete his own education. For 


a short time he was County Surveyor of his 
own county. 


In 1853 he married and re- 





moved to Illinois. In 1856 he was licensed 
in that State to practice law and in the same 
year he returned to Kentucky. For awhile 
he edited a local paper in Elizabethtown, 
Kentucky, while practicing his profession. 
When hostilities between the North and 
the South commenced he went South and 
joining the Sixth Kentucky Regiment of 
the Confederate forces, he remained with 
it until August, 1864. He was severely 
wounded in the battle of Shiloh and was pro- 
moted to the rank of Colonel for bravery on 
the field of battle. 

After the war he was in 1870 appointed 
Circuit Judge for his circuit to fill a vacancy 
in that office. He continued to hold the po- 
sition through elections by the people until 
he was promoted to the Court of Appeals 
bench. 

His death which occurred on May 22, 


. 1881, while he was in office was regarded 


as a great public calamity. He was a clear, 
vigorous thinker with a natural turn for the 
law, and his opinions evince a depth of rea- 
soning and a knowledge of fundamental 
principles that made him one of the best 
judges of the court. He was known as a 
safe and able judge, whose services ta the 
State could poorly be spared. 


JOSEPH H. LEWIS. 


In the month of August following the 
death of Chief Justice Cofer, an election was 
held to fill the vacancy, and General Joseph 
H. Lewis, of “ Orphan’s Brigade” fame was 
chosen for the place. He assumed the 
duties of Chief Justice on September 1, 
1881, and he was reélected in August 1882, 
and again in August, 1890. When his last 
term expired, he declined to offer for re- 
election. He served, in all, seventeen years 
in the Court of Appeals and prior to that he 
had served one year as Circuit Judge. 

Judge Lewis was born in Barren County, 
Kentucky, on October 29, 1824. He is 
still living in the enjoyment of the ripened 
honors of his long and useful life. His 
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father was a man of wealth and the son was 
educated in Centre College, an institution of 
learning that has given many famous men to 
Kentucky and all the central and southern 
part of the country. . 

He graduated in 1843, studied law and 
was admitted to the bar when twenty-one 
years of age. He represented his county in 
the State Legislature several times and when 
the Civil War broke out he was made Colonel 
of the Confederate Regiment in which Chief 
Justice Cofer served. In 1864 he was com- 
missioned Brigadier General to succeed Gen. 
Roger Hanson in command of the brigade 
then and since known as the “Orphan’s 
Brigade.” This name was given to his com- 
mand because of the fearful loss of life 
among officers and men which it sustained in 
many of the bloodiest battles of the war. 

Gen. Lewis’s command of this famous 
brigade gave him a hold on the affections of 
his men that made his candidacy for an office 
equivalent to an election. He is a man of 
great firmness of character and an unfalter- 
ing adherence to what he believes to be 
right. Hence his natural ambition led him 
to seek judicial preferment. 

In. the highest court of the State he 
proved himself a jurist of high rank, whose 
opinions are worthy to be classed with those 
of the other eminent men who have sat in 
the court. 


JOHN M. ELLIOTT AND THOMAS F. HARGIS. 


When Chief Justice Peters voluntarily 
retired from the Court of Appeals in August, 
1876, John M. Elliott was chosen to succeed 
him. Judge Elliott entered upon the duties 
of his office and continued to discharge them 
with fidelity and with credit to himself and 
to the State until March 26, 1879, when he 
was shot down in cold blood by an insane 
and disappointed litigant. 

The event shocked the civilized world, as 
it is said that modern history mentions but 
one parallel case—that of Sir George Lock- 
hart, President of the Court of Sessions in 





Edinburgh, who was assassinated in like 
manner in 1689. The bar of the State and 
the Court of Appeals, at a meeting held 
April 8, 1879, adopted resolutions attesting 
“the integrity, dignity, impartiality, love of 
justice and strong common sense which 
marked his character as a judge and a man.” 

At a special election called for May 12, 
1879, Thomas F. Hargis, formerly associated 
in practice with Judge Elliott, was chosen to 
fill out his unexpired term. As a result of 
that election, Judge Hargis in August, 1882, 
became Chief Justice of the court for 
two years. : 

Judge Hargis was born in Breathitt 
County, Kentucky, on ‘June 24, 1842. He 
is emphatically a self made man. When 
the war between the States began, he joined 
the Confederate Army and served through- 
out the war with credit. At its close he 
turned his attention to the law. He served 
his people in various capacities, as State 
Senator, as County Judge and as Circuit 
Judge prior to his election as Judge of the 
Court of Appeals. 

At the expiration of his term of office he 
removed with his family to Louisville, where 
he has ever since been engaged in the 
practice of law. 


THOMAS H. HINES, 


Thomas Henry Hines was born in Butler 
County, Kentucky, on October 9, 1838, and 
he died in Frankfort, Kentucky, in January, 
1898. His family is one of the oldest in 
the State and numbers many of its most 
prominent citizens in both public and pri- 
vate life. 

His early training developed in him those 
strong qualities of self-reliance and that utter 
absence of fear which made him peculiarly 
fitted to be a leader of men. When a mere 
boy he became a professor in a college at 
La Grange, Kentucky, where he remained 
until the breaking out of the war, when he 
joined the Confederate Army. His gallantry 
and calm intrepid courage made him famous 
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before he was twenty-three years old. It 
was at that age he planned and carried into 
execution his daring scheme for the escape 
of his leader, Gen. John H. Morgan, and 
others, including himself, from the peniten- 
tiary at Columbus, Ohio, where they were all 
confined as prisoners of war. The details of 
the ingenious plan and the boldness of its 
execution have excited the widest admiration 
for the master mind that made possible 
its success. 

Young Hines had 
not been long incar- 
cerated in the prison 
before he observed 
the freedom of the 
cells from dampness, 
and rightly judged 
that there must be 
an air chamber be- 
neath them commu- 
nicating with the 
outer world. His 
reading of Victor 
Hugo’s book, “ Les 
Miserables,” sug- 
gested this to him 
as a means of escape. 
He made known his 
plan to his compan- 
ions and all set to 
work as secretly as 
possible to cut 
through the floor to 
the supposed air 
chamber. It was finally reached and plans 
for escape agreed upon. 

A dark, rainy night was selected, and 
when the prisoners finally emerged from the 
building they found themselves still within 
the prison enclosure and almost in reach 
of armed guards with vicious watch-dogs. 
Stealthily and safely they scaled the outer 
wall by means which Hines’s ingenuity had 
provided, and soon they had eluded the 
vigilance of the officers and were safe within 
Confederate lines. 








THOMAS H. HINES. 





The escape, including as it did the rescue 
of Gen. Morgan, so worshiped by his men 
and so dreaded by his enemies, excited the 
greatest sensation at the time. For this and 
other gallant exploits, Hines was made a 
Captain. 

After the war Captain Hines returned to 
Bowling Green, Kentucky, and took up the 
practice of law. He was elected Judge of 
the Warren County Court, but he resigned 
to attend to his pri- 
vate practice. In 
1878, when Chief 
Justice Lindsay’s 
term of office ex- 
pired, a convention 
of the Democratic 
party was called to 
nominate his suc- 
cessor. There were 
two leading candi- 
dates before the con- 
vention, neither of 
whom could control 
it. Capt. Hines had 
not been a candi- 
date, but in the en- 
suing deadlock he 
was proposed as a 
compromise candi- 
date, and such was 
his personal popu- 
larity that he was 
nominated and elect- 
ed by a very large 
vote. Heat once entered upon the duties 
of his position and soon fully realized all the 
predictions of his friends. As was expected, 
he proved himself a learned and conscientious 
judge, whose native ability and great force 
of character marked his entire judicial 
career. ‘ 

Only the ravages of ill health prevented 
him from retaining the office indefinitely and 
making for himself a record equal to any of 
his predecessors. 

From August 1884 to August 1886, he 
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was Chief Justice of the court. When his 
term of office expired, he was not a candi- 
date for reélection, but went abroad for a 
year in search of health. Upon his return 
he took up the practice of law before the 
Court of Appeals, where he appeared in 
many important cases up to the time of his 
death. 


WILLIAM H. HOLT. 


William H. Holt was elected a Judge of 
the Court of Appeals in August, 1884, from 
the eastern district of the State, and he 
became Chief Justice for the last two years 
of his term, 1890-1892. He isa Republi- 
can in politics and he was the first Republi- 
can, after the Civil war, to sit in the court. 
He had not long been a member of the 
court when he showed himself free from 
partisanship and political bias. When his 
term expired, he had established a reputation 
for ability and integrity that led many law- 
yers throughout the State, regardless of pol- 
itics, to support him for reélection. The 
year 1892 was, however, a Democratic year, 
and he was defeated by the present Chief 
Justice, James H. Hazelrigg. The strength 
that Judge Holt developed against his able 
and popular antagonist is sufficient evidence 
of the esteem in which he was held by the 
voters of his district and by the bar of the 
State. 

Judge Holt was born in Bath County, 
Kentucky, on November 29, 1842. He 
graduated in law at the Albany Law School 
in May, 1863. In June, 1863, he commenced 
the practice in Mt. Sterling, Kentucky, and 
he soon took high rank at the bar. His career 
as a lawyer has been most successful. When 
he was defeated for reélection he continued to 
reside in Frankfort, where he is still engaged 
in the active work of his profession. He is 


retained in a large number of cases before 
the Court of Appeals—especially in those 
cases appealed from the eastern section of 
the State. 





CASWELL BENNETT. 

Caswell Bennett, Judge of the Kentucky 
Court of Appeals from August, 1886, to his 
death on August 9, 1894, was born in Hali- 
fax County, Virginia, on August 27, 1836. 
He received a liberal education and had as 
his preceptor in law Judge Joseph R. Under- 
wood, already mentioned as a Judge of the 
Court of Appeals with Chief Justice Rob- 
ertson, 

He was admitted to the bar in 1857 and 
he practiced with success until 1867, when 
he was elected Circuit Judge—an office which 
he held for twelve years. In 1878 he wasa 
candidate for Judge of the Court of Appeals 
to succeed Judge Lindsay, but he was de- 
feated by Judge Hines. At the expiration 
of Judge Hines’s term he again became a can- 
didate, and this time he was elected. 

His term of office would have expired on 
January 1, 1895, and he was the candidate 
of the Democratic party for reélection, with 
certain prospects of success, when his sudden 
and untimely death occurred. 

For two years he was Chief Justice of the 
court. His associates on the bench said of 
him, “ As a man, he was upright, fearless, 
true to his convictions and impatient of wrong 
or injustice; as a friend he was loyal to a 
fault ; asa lawyer, careful, wary and resource- 
ful, and as a judge, patient, learned, indus- 
trious 2nd intrepid.” 


I. M. QUIGLEY, 


Upon the death of Chief Justice Bennett, 
Governor John Young Brown, on August 
13, 1894, commissioned Isaac Moore Quig- 
ley of Paducah, Kentucky, to fill the vacancy. 
He at once qualified and in the discharge of 
his duties presided over the court a little 
more than three months. With such asso- 
ciates as Judges Pryor, Lewis and Hazelrigg, 
Chief Justice Quigley had little opportunity 
in three months to prove his ability asa jurist. 

He was born on March 5, 1856, and be- 
fore his elevation to the bench he had sig- 
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nalized himself by serving two terms in the 
lower house of the Kentucky Legislature, 
and had taken rank asalawyer. He has for 
several years been a partner of his honored 
father and his law firm has engaged a large 





practice in the most important cases at the 
Paducah bar. 

He was succeeded on the bench on Janu- 
ary I, 1895, by Judge John R. Grace. 





LYNCH LAW. 


By O. F. HreRSHEY OF THE MARYLAND Bar. 


ACH successive lynching in America 

brings forth appropriate editorial out- 
cries and arouses the public censors to 
prompt and vigorous lamentation; but the 
community at large, even in its most inclu- 
sive sense, does not appear to regard the 
crime with any deep-going or abiding shame 
or horror. In the last ten years nearly 
2,000 persons have been lynched in the 
United States—a number exceeding the 
legal executions by nearly fifty per cent, 
yet it is an astonishing fact that less than a 
dozen lynchers have ever been tried for their 
crime and only one or two have been pun- 
ished, and that of the hundreds of rewards 
for lynchers offered by virtuous governors, 
sworn to uphold the law, none have ever 
been paid; nor has any lyncher ever lost 
caste or character in his community. 

The truth of these sweeping statements 
has been strictly confirmed by a study of 
several communities guilty of four of the 
most outrageous lynchings during the last 
two years. In three of these cases white 
men were lynched, two of whom had already 
been condemned to be hung, while the 
other had admitted his guilt. The law had 
interposed no delays, having been in fact 
unusually swift and sure. Public feeling 
aroused by the criminal act had entirely 
subsided and there was no outraged hus- 
band or father calling for revenge, nor was 
there any race feeling. Nevertheless the 





victims were taken v7 ct armis, by citizens 





in good standing and brutally lynched. 
The press was duly shocked and the com- 
munity was prompt with interviews, resolu- 
tions and rewards, but not the slightest real 
effort was made to punish the lynchers. 
These lynchings took place in law abiding 
communities composed of the best types of 
American citizenship; and yet personal in- 
terviews with different classes of the com- 
munity—men and women of high birth, 
professional men, farmers, even ministers— 
failed to disclose any rea] horror. The sen- 
timent of all classes appeared to be simply 
that a worthless man had met a just death. 
Everybody admitted that lynching was crim- 
inal, but they seemed to regard it not asa 
crime against society, but as a crime against 
the individual, and as the individuals in ques- 
tion were of no consequence, they claimed 
the crime was of no consequence. The in- 
difference of all classes was palpable; an 
elopement or successful burglary would have 
created more excitement. It may be re- 
marked in passing that this indifference is 
by no means confined to the South, for 
several of the most deplorable of recent 
lynchings took place in two of the most 
civilized communities of the middle west; 
one in a town having a dozen churches, ex- 
cellent private and public schools, a public 
library, a university and a citizenship imbued 
with the best traditions of transplanted 
puritanism ; here too, no serious effort was 
made to vindicate the law. The truth is 
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this indifference is so widespread and so gen- 
erally acknowledged that there would be no 
excuse for even its mention, if it were not 
that in its analysis may possibly be found 
the cause and cure for lynching. 

It is doubtful whether we appreciate the 
real causes of this crime which Prof. Bryce 
justly characterizes as a reproach to our 
civilization; and until we do our remedies 
are likely to remain in the air. It is not 
sufficient to attribute lynching to mob rule, 
emotional insanity of the crowd, race hatred, 
contempt for the “niggers,” loss of self 
control, intense. community feeling, vivid 
hatred of crime, /ex ¢alionis and the like. 
It may be true that courts are slow, uncer- 
tain and unduly sympathetic to the rights of 
the accused; that corrupt jurymen, shrewd 
lawyers, the technicalities of the law or the 
undue sympathies of the pardoning powers, 
may often prolong and save a guilty person’s 
life; but it is extremely doubtful whether 
Judge Lynch ever was influenced by any 
fears inspired by these facts: These cus- 
tomary explanations of lynchings have no 
doubt a certain validity in each case, but the 
fundamental explanation goes deeper. These 
free born men of the South and West lynch 
because they believe they have the right to 
do so. This popular perversion is due ap- 
parently to the gradual development of a 
distinct and peculiar American attitude or 
spirit of the masses towards those institu- 
tions we can best call “The Law.” The 
Europeans never lynch, not because they 
are more civilized or more law abiding than 
the farmers of Maryland and Illinois, but 
because their attitude towards law is dif- 
ferent ; they are influenced and governed by 
a different esprit des Lots, and as Montes- 
quieu long ago pointed out it is this attitude 
or spirit of the community which give laws 
their effectiveness and their sanction. 

Using the term law in the comprehensive 
sense of the schools of Bentham and Hobbes, 
it need hardly be said that historically our 
attitude or spirit towards it has been the 





same as the English. Prof. Dicey’s “ Rule 
of Law” has been the key to American as 
well as to English institutions; but every 
student of our institutions must have ob- 
served that the spirit and temper of the peo- 
ple towards law and government and the 
powers that be has been.gradually changing, 
and that we have been developing and have 
developed what may reasonably be called a 
distinctive American “Spirit of Law” as 
distinguished from the English, French or 
German spirit. Law meant something 
different to the early Southern planter, from 
what it means to his grandson: it was more 
of a force, power, institution, reality to him. 
The rule of law today is as solemn and 
serious an actuality to an Englishman as is 
Her Majesty the Queen, or the law of gravi- 
tation or the certainty of an hereafter ; law 
in its institutional sense is as much a pre- 
determined factor in his daily affairs as is 
one of the laws of nature. All his business 
ventures and daily affairs presuppose the 
rule of law. This too is our traditional at- 
titude, but our real attitude has changed ; we 
outwit, defy, avoid and forget the law; we 
make our own laws, therefore, in certain 
cases, we feel unconsciously that we can be 
a law unto ourselves. So long as English 
traditions and the English spirit or notion 
of the law prevailed with us lynchings were 
unknown ; but in the South and West, and 
for that matter in the North and East, the 
masses no longer unconsciously reverence 
and fear the law as their fathers did; they 
feel that they are the law; they make it, they 
can unmake it. In lynching an enemy of 
society they do not mean to violate or de- 
spise the law, but rather to vindicate and 
enthrone it. They are acting simply in their 
sovereign capacity as lawmakers. Laws 
seems to them local in their origin, there- 
fore local in their application and in their 
breach ; law to them is no longer an institu- 
tion dominating the community—the com- 
munity is the law. The right to lynch par- 
takes as much of the nature of law to them 
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as the right of self defense, and we actually 
have as the result a recognized public senti- 
ment which it is not entirely absurd to call 
“lynch law.” This is the philosophy by 
which lynching thrives—especially in the 
South where the spirit of individual liberty 
and individual license has always been keener 
than elsewhere; and not only is this the 
state of mind of those who lynch, but con- 
sciously or unconsciously it is that of those 
who look on and are silent. In a large 
sense this spirit or temper is possibly a 
realization of what the prophets of Democ- 
racy foretold. The Demos is becoming self 
conscious. Democracy is growing to be 
less a form of government and more a slogan 
of liberty. So far, pure Democracy or the 
Democracy of Rousseau, or of the philosophic 
Anarchist, has been lost in representative 
government, but latterly one notes a ten- 
dency especially in the South, to revert to 
this more primitive notion of government. 
While the town meeting, for example, is 
dying out in New England, the township 
and the village government are becoming 
popular in the South. And even in the 
North, the same tendency is noticeable in 
the growing propaganda for the Referendum, 
Home Rule, and the variousforms of Social- 
ism. With the development of this more 
primitive Democracy the right to govern 
and the right to punish without any inter- 
mediary institutions become equally vivid 
conceptions. A crime against society be- 
comes a crime against the individual and 
arouses his sense of self defense and self 
preservation ; he no longer looks to the ap- 
pointed officers of the law for protection, but 
becomes in his own estimation an officer of 
the law himself, until consciously or uncon- 
sciously he comes to regard lynching as one 
of his sacred and inalienable rights; the 
power to lynch inspires in him a belief in 
the right to lynch. 

If there is any truth in these conclusions 
then it is obvious that successful remedial 
legislation cannot be expected from commu- 





nities given over to lynching or which are 
indifferent to it. The State Legislatures can 
pass anti-lynch laws, but there will be no one 
to enforce them, for as we have seen, no law 
can be effective without the sanction and 
support of a strong community spirit. Our 
notions of government and our attitude to- 
wards law may be in a transitional stage, and 
time and education may work a cure, but the 
people are not likely to appreciate the enor- 
mity of the crime of lynching until punish- 
ment sure, swift, and inevitable is visited 
upon the lynchers and those aiding and abet- 
ting them. The law will not be respected 
until it asserts its power to punish. This 
punishment will not come from the guilty 
community, for those who lynch will not 
punish themselves, and no state will enforce 
laws that the great mass of the people do 
not want enforced. If the States cannot 
cope with the situation then the powers of 
the Nation should be invoked. Congress 
should be empowered to pass a law making 
all who lynch and all who instigate, aid, 
abet or shield lynchers, guilty of a crime 
against the United States. This law would 
be enforced. A few United States marshals 
and detectives could in a week discover the 
guilty ones and place them behind the bars 
of a Federal prison. It is as easy to discovera 
lyncher as a moonshiner, and it is of infinitely 
more importance that he should be discov- 
ered and punished. If the object of our 
constitution is to insure domestic tranquility, 
promote the general welfare and secure the 
blessings of liberty to ourselves and our pos- 
terity, it ought to include the power to pun- 
ish those who defy the State, and take life 
without due process of law. If it was worth 
while to amend the constitution to prevent 
the denial of the right to vote, it is also 
worth while to amend it to prevent and pun- 
ish the denial of justice. 

There is much to be said in favor of a 
Federal law. In the first place, the crime is 
national in its importance; in the eyes of the 
world lynching is a reproach not ‘so much on 
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the community in which it occurs as on the 
nation at large, on our civilization and our 
form of government. It should be the right, 
as it is the duty, of the nation to vindicate 
itself. Then, too, the Federal power is best 
fitted to mete out punishment; no jury of 
the vicinage will ever convict their neighbors 
for lynching. They cannot differentiate 
lynching as a crime from lynching as a just 
punishment. Public sentiment is not suff- 
ciently opposed to lynching in the concrete, 
however much it may declaim against it in 
the abstract. When the anti-lynching law 
was before the Legislature of Georgia last 
year, a prominent member expressed the sen- 
timent of that honorable body as follows: 
“I think the Government is wasting effort 
trying to create a popular sentiment against 
lynching when a woman has been assaulted. 
It is love’s labor lost; for lynching is inevit- 
able so long as the crime which provokes it 
is committed. All laws on that line put on 
the statute books fall still born and are dead 
before they are promulgated. I say this be- 
cause it is true.” This confusion of ideas 
concerning lynching as a just punishment in 
any particular instance, and lynching as a 
crime against society, is very common through- 
out the South; but it is a vital confusion and 
one that cannot be removed until law is rec- 
ognized as King. 

One reason why the rule of law is not the 
force in this country that it is in Europe is 
because the local instruments of the law are 
not respected. A European respects the 
officers of the law as implicitly as an Eng- 
lishman worships a duke. Not so with us. 
No man stands in awe of the judge or dis- 
trict attorney or constable whom he helped 





to elect ; who can bow in reverence to a con- 
stable or a justice of the peace — the only 
representatives of the great institution we 
call “The Law,” with which many of our 
lynching brothers come in contact. Many of 
the public representatives of law and order 
are not even respectable; sheriffs, legisla- 
tors, attorneys, judges are often men of the 
greatest mediocrity; the public has no re- 
spect for law. This fact helps to explain 
the change of the American spirit towards 
law and demonstrates the necessity of in- 
voking some power to punish that will be. re- 
spected because it must be respected. 

The effect of bringing the power of the 
Federal Government home to the people will 
do more to root out lynching and the indif- 
ference to lynching, than a century of edi- 
torial homiletics. Continental countries are 
free from lynchings because the strong arm 
of the law is omnipresent ; the soldiery and 
constabulary are to be found, or at least are 
often seen in the remotest hamlet. The at- 
titude of the public towards law and its 
breaches is fixed; punishment is swift and 
certain. In many sections of our country 
the people never come in touch with the 
Federal] Government except to buy its post- 
age stamps; they never see its law officers, 
its soldiers, or its marshals; to them the 
justice of the peace ard the county jailor are 
sole representatives of law and order. _Lit- 
tle wonder that lynching seems to them a 
right rather than a crime. Let the Federal 
Government step in and say thou shalt not 
lynch as it has said thou shalt not counter- 
feit or moonshine nor interfere with the mail, 
and a wholesome change will take place at 
once. 
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THE COURT AND BAR OF COLONIAL VIRGINIA. 


By BusHrRop C. WASHINGTON. 


O the antiquities and archives of “ The 

Old Dominion,” the Colony and Com- 
monwealth of Virginia, surnamed “The 
Mother of States and Statesmen,” the anti- 
quarian and historian instinctively turn to 
discover the earliest facts concerning the 
first English settlement in the Western 
Hemisphere, and the incidents following, 
which brought to birth the American Re- 
public. 

The needs of trade, which made desirable 
a northwestern route to India, incited the 
spirit of discovery which resulted in the 
great find of Christopher Columbus under 
the auspices of Ferdinand and Isabella of 
Spain. To the Spaniard, therefore, the 
world is indebted for that new lease upon 
its life acquired by the discovery of its other 
and as we think better half. 

It was for the Anglo-Saxon, however, to 
follow in his wake, and planting his standard 
upon the Northern Continent, to dominate 
it with that civilization, expressed in the 
general term, “ British Institutions.” 

Chief among these was that safeguard to 
the rights of humanity embodied in the stat- 
utory and common laws of England, affirmed 
and secured in Magna Charta. 

Accompanied as it was by the Christian 
religion, and that with the minimum of 
dogma at that time possible, this priceless 
inheritance of Englishmen was first trans- 
ferred to the New World with the colony 
founded at Jamestown, Virginia. 

The principles of civil and religious lib- 
erty, fettered for a time by the restraints of 
European surroundings, where still was rev- 
erenced “the divine right of kings,” intro- 
duced to the pure environment of a new 
world, became an irresistible force in estab- 
lishing and protecting the yet diviner rights 
of man. 





But if to the Spaniard is accredited the 
discovery of the continent, and to the Eng- 
lishman the introduction of Anglo-Saxon 
blood and civilization into it, it remained for 
the American, upon the soil of Virginia, to 
formulate and present to the world the frst 
written constitution for a commonwealth of 
Sree people. 

It was this trinity of events that made 
possible our country and its unique social 
order. : 
While the commonwealth of Virginia was 
imperial in the reaches of her domain, in 
variety of climate and soil, in wealth of for- 
estry and mine, in rivers and harbors, and all 
that land and water yield as contributions 
to the material prosperity of a State, while 
from her ample bosom, as a largess to the 
Nation, she donated territory from which 
was created four great States and part of 
the District, the seat of the national govern- 
ment, it is not in these that she laid claim 
to greatness. Her wealth and pride has 
ever been her people. 

It is not the elements of material wealth 
and power alone that constitute a State, but 
men, —‘“ men who know their rights and 
knowing dare maintain.” 

Of such were the statesmen, jurists and 
soldiers upon whom the ancient colony and 
the later Commonwealth relied in every 
emergency, and they never failed her. No- 
table among them were those, who, learned 
in the principles of law, and conversant with 
the ancient charters, may be said to have 
composed the Bar of Colonial Virginia. 

Heredity and environment, those prime 
factors in the development of men, united 


? The Declaration of Rights and Constitution of Vir- 
ginia, which by unanimous vote passed the Virginia 
House of Burgesses, June 29, 1776, after which the Dec- 
laration of Independence is said to have been modeled. 
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happily in moulding the men of our country 
in the colonial and Revolutionary era, and 
nowhere more so than in Virginia. 

Of all the colonies, Virginia retained with 
least innovation the social and political char- 
acteristics of the mother country, and of 
them all was most loyal to the Crown, until 
forced away by repeated acts of tyranny and 
usurpation. The activities of her people 
being directed chiefly to agriculture, she was 
less in conflict with British interests than 
were the northern colonies, through their 
maritime competitions. 


The common law of England was adopted |: 


by Virginia as far as practicable under the 
differing conditions. The Church of Eng- 
land was the established church of the 
colony until laws for religious freedom were 
enacted. The laws of primo-geniture and 
entail obtained ; the prestige of landed pro- 
prietors was recognized and fostered. The 
education of the sons of the wealthy was 
often completed in England, those preferring 
the law, at the Inns of Court, Oxford and 
Cambridge. a; 

The late Hon. Hugh Blair Griggsby, a 
distinguished authority upon American his- 
tory, and the best upon Virginia antiquities, 
said, in an address before the alumni at 
William and Mary College, July 3, 1855, 
referring to the close relation of Virginia to 
the mother country, “some of the most 
intelligent statesmen of the colony regarded 
Virginia as occupying the same relation to 
the British Crown as was borne by Scotland 
before the union of that country with Eng- 
land, and holding the King as the common 
bond; a doctrine which would seem to be 
sustained by the arms of the colony, on 
which were quartered those of England, 
Scotland and Ireland, with the motto: ‘ Ex 


dat Virginia quartam.” Mr. Jefferson and 


Mr. Wythe are mentioned as having held 
this opinion, which is corroborated as to 
Mr. Jefferson in his memoirs. 

It adds to the honor of Virginia that, 
being thus closely connected with England, 





she was the first to give impulse to the 
American colonies in resisting the British 
Stamp Act by the resolution in her House of 
Burgesses in 1765, and that thenceforward 
she took the lead in the Revolutionary move- 
ment until the surrender of Cornwallis at 
Yorktown. The Revolution may thus be 
said to have begun and ended upon her soil. 

In forming a just estimate of men, the 
history of their achievements and the proc- 
esses of their development are a more 
infallible guide than a mere description of 
their personality. 

The readers of the Green Bag are already 
familiar with most of the great lawyers of 
Virginia who flourished in the later years 
of the colony and the early period of the 
commonwealth, through pen portraits of 
them in the excellent articles by Sallie E. 
Marshall Hardy. The writer will therefore 
devote this article mainly to the times, con- 
ditions and institutions that developed them. 

It has been said by an eminent authority 
that “the laws of a country are necessarily 
connected with everything belonging to the 
people of it, so that a thorough knowledge 
of them and of their progress would inform 
us of everything most useful to be known 
about them.' If so much is true as to the 
laws of a country, a sketch of the Civil 
Courts and of the law-making bodies must 
also be of comparative interest. 

The charter of the London company un- 
der letters patent of the King of England, 
of date April 10, 1606, under which the 
first American colony was established, and 
the first settlement located, by Captain John 
Smith, at Jamestown, Virginia, on the 13th 
of May, 1607, vested in the chartered com- 
pany all powers, legislative, executive and 
judicial for the colony. These were to be 
exercised, that is, the executive and judicial 
functions, chiefly by the “ Governor and Coun- 
cil,” who were also members of, and elected 
by the House of Burgesses. According to 
Stith in his history, the first Assembly ever 


’ Priestley, as quoted in preface of Hening’s Statutes. 
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held in Virginia, was called by George Yeard- 
ley, then Governor, in June, 1619. Counties 
not being then laid off, the representatives 
of the people were elected by townships ; the 
boroughs of James Town, Henrico, Bermuda 
Hundred and others, sending their members 
to the Assembly, from which circumstance, 
the lower house was first called the House 
of Burgesses. ' 

The body known as the “ Governor and 
Council” on its judicial side was the first 
Civii Court established in America. It had 
original jurisdiction in all cases and its judg- 
ments seem to have been final. The Gov- 
ernor and Council also exercised the power 
of establishing Inferior Courts, as witness the 
following quaint commission : 


To whom all these presents shall come. I, 
John Pott, Esq., Governor and Captaine Gener- 
all, send greeting in our Lord God everlasting. 
Whereas for the greater case of the inhabitants 
of dyverse parts of this Colony, and for the bet- 
ter Conservation of the peace, and due execu- 
tion of such laws and orders, as are, or shall be 
established for the government of the people 
and the inhabitants in the same, the Governor 
and the Councell have thought fitt, and accord- 
ingly appointed by an order of the Cort made 
the 7th daie of March, last past, that there shall 
be monthly corts held and kepte in some of the 
more remote plantations thereof: now know ye 
that according to said order, these persons whose 
names are here inserted are for the tyme being 
assigned and appointed to be the present com- 
missioners of and for the holding and keeping 
monthly corts within the Corporation of Eliza- 
beth Citty and the parts near adjoining, viz: 
Capt. Thomas Purfury, Capt. Edward Waters, 
Lieutenant Thomas Willoughby, Lieutenant 
George Thompson, Mr. Adam Thoroughgood, 
Mr. Lyonel Coulston, Mr. William Kemp and 
Mr. John Downman; which said Commissioners 
or any three of them, whereof Capt. Thomas 
Purfury and Lieut. Edward Waters always to be 
one, shall have power & authority to heere and 
determine all such suits and controversies be- 
tween party and party as exceed not the value 
of one hundred pounds of tobacco: especially 


' Note in Hening’s Statutes, Vol. 1, p. 121. 





that they take into their care, the conservation 
of the peace, the quiet government and safety of 
the people there residing or being, and that all 
orders and proclamations bee kepte and ob- 
served, and according to the same to inflict a 
punishment upon all delinquents either by fine 
or otherwise (such offences only excepted as 
concerne the taking away of life or member). 
Provided alwaise, that it shall be lawful for the 
piaintiff or defendant in any suit before the said 
Commissioners depending to appeal to the Cort 
at James City, there holden by the Governor and 
Councill, and they are required to keepe rec- 
ordes. ‘ 

Given at James Citty, the 2oth day of March, 
Anno Dom. 1628-9, and in the reign of our 
sovereign lord Charles, by the grace of God of 
England, Scotland, France and Ireland, De- 
fender of the Faith, &c., and in the two and 
twentieth year of this plantation. 


A like commission was issued the same 
day, to sundry other commissioners, for 
holding monthly courts, “in the upper 
partes,” referring evidently to the section of 
country west and remote from James City. 

According to Hening, “it was early a 
leading principle, to carry justice to the doors 
of the inhabitants.” For this object these 
courts in some of the distant counties had 
final jurisdiction as far as three thousand 
pounds of tobacco, and in sparsely settled 
plantations, single individuals were invested 
with the full powers of a County Court. 

These monthly courts were therefore the 
first lower Courts of Record, and the Gov- 
ernor and Council the first Court of Appeals 
known in the history of the colony. 

There was no appeal from the Courts of 
the colony to any higher tribunal in England. 
On the other hand, the acts of the Colonial 
Assembly were subject to ratification of a 
Council of the chartered company in Eng- 
land before they became operative, and the 
Governor and officers of the Assembly were 
appointed by the King. 

While there is mention of the trial by jury 
at the very inception of the colony, and trial 
by jury was guaranteed in the ancient char-. 
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ters as to criminal offences, which were to 
be tried by “twelve honest and indifferent 
persons, to be sworn upon the Evangelists,” 
etc., there are no court records of any jury 
trial until 1630, and it appears from them the 
number of jurors was not confined to twelve. 

On the records of the “Governor and 
Council, there appears the following: “July 
the 9th, 1630. Dr. John Pott, late Governor 
arraigned and found guilty of stealing cattle, 
13 jurors, 3 whereof councillors. This day 
spent in pleading; the next in unnecessary 
disputation: Pott endeavoring to prove Mr. 
Kingsmeal (one of the witnesses against him) 
a hypocrite, by a story of ‘Gusman of Al- 
frach the Rogue.’” And on “July 30, 
1630, William Matthews, servant to Henry 
Booth, indicted and found guilty of fezzr 
treason, by fourteen jurors. Judgment to be 
drawn and hanged.’ 

Prior to the monthly courts, the authority 
and jurisdiction committed to them had been 
exercised by what were called “« Commanders 
of Plantations.” They were officers in whom 
were vested both the civil and military com- 
mand of asettlement. Each settlement was 
separately organized under its own Com- 
mander, whose large discretionary powers 
insured to the settlers the best internal order, 
as well as the greatest security against in- 
cursions of the Indians who constantly men- 
aced them. 

After population had materially increased, 
these Commanders of Plantations became 
Commissioners of the Monthly Courts, and 
later Justices of the Peace, who, when coun- 
ties were laid off and the Monthly Courts 
were changed to County Courts, constituted 
the County Court Bench. This latter change 
occurred in March, 1642, when the County 
Courts were first instituted, and their sit- 
tings thenceforward were to be once in two 
months. This ancient court continued for 
over two centuries, and occupied a place 
peculiarly its own among the judicial institu. 
tions of Virginia. It was also the police and 


' Hening’s Statute, Vol. 1, p. 146. 








fiscal agency of the county ; it made the tax 
levy for county and state, appointed road 
supervisors and overseers of the poor, regu- 
lated tolls on roads, bridges and ferries, etc. 
Thus the citizen was in constant touch with 
the County Court, and in time its standing 
became elevated to a high degree. It was 
no small honor to sit upon that bench, requir- 
ing, as it did, the best ability and talent of 
the colony. So it was generally composed 
of landed gentlemen of liberal education, 
many of them graduates in law. 

“ So perfect was the organization of the 
County Courts,” says Hening, “so extensive 
the jurisdiction of the magistrates, both in 
law and equity, and so important their func- 
tions in police and economy, that at the 
period of the Revolution our ancestors did 
not venture to touch the law establishing the 
County Courts, while the organization of the 
Superior Courts was materially changed.” 

Such confidence was there in the intelli- 
gence and probity of the justices that it is 
seldom a jury was ever demanded, so that 
they sat as judges, both of the law and of 
the fact, and it is said there were fewer 
appeals from their judgments than from any 
other tribunal of the State. 

This ancient and honorable court, under 
the various mutations of times and circum- 
stances, has undergone such radical and 
organic changes that its name is about all 
that is now left as a relic of its former 
dignity and fame. 

The “ Governor and Council,” after estab- 
lishing the County Courts, became itself the 
first Court of Appeals, with however, origi- 
nal jurisdiction in certain matters. It was 
styled the Quarterly Court. The time and 
place of its sitting was provided by an act of 
the House of Burgesses, February, 1613, in 
the following resolution : 


It is ordered and appoynted that the fowre 
quarter courts shall be held in James City year- 
lie, as followeth vizt. uppon the first day of Sep- 
tember, the first day of December, the first day 
of March and the first day of June. 
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A contention of long standing between 
King James and the chartered company 
culminated in July, 1624, when the company 
was ousted of all its rights without retribu- 
tion. “The seizure by the King of the 
powers and property of the company does 
not seem, however, to have materially 
affected the people of the colony, as the King 
immediately appointed a committee to dis- 
charge the functions of the deceased com- 
pany, and himself succeeded to the benefit 
of their monopoly.” 

The Assembly, as the House of Burgesses 
was called, had gradually became a repre- 
sentative body, and as such, its enactments 
militated more and more towards popular 
enfranchisement, including a resolution “that 
there should be no taxation without repre- 
sentation,’ —a fundamental principle of civil 
liberty. So early as 1645 the colony of 
Virginia had practically acquired control of 
its internal affairs and laid the foundations of 
a popular and representative government. 
The Governor, however, continued to be ap- 
pointed by the court, except that during the 
interregnum under Cromwell’s usurpation 
they were elected by the Burgesses. 

Whatever the advancement of England as 
to government, arts, science and all that 
goes to make up a civilization, and whatever 
of these were carried with the adventurers 
who founded the colony in Virginia, it is 
plain that in settling a new and distant coun- 
try, while adhering as closely as possible to 
the cardinal principles of English civilization, 
methods at least had to be altered and made 
conformable to sotally different conditions. 

The colony had, from the beginning, to 
provide both for its own subsistence and for 
defence against the barbarous aborigines, 
who at once became its enemy. It carried 
with it the Established Church of England, 
and religious proscription. It found the 


indigenous plant, ¢odacco, familiarly known 
as “The Virginia Weed,” and early made it 
the chief article of barter and export, and 
thus the principal source of revenue. 


It was 





also the currency of the colony, and to large 
degree the standard of values: Salaries, 
stipends, debts and public dues were made 
payable in tobacco. 

It will be interesting, therefore, to trace 
the social evolution of the Colony by refer- 
ing to some of the enactments of its 
law-making body, as to these and kindred 
subjects. 

It is to the foresight, labor and care of 
Thomas Jefferson that we owe the preserv- 
ation of most of the early records of the - 
Assembly, now extant, and it was chiefly 
from his collection of MSS. and printed laws 
that Mr. Hening was enabled to publish the 
first volumes of his “Statutes at Large.” 

On one of these MSS. is indorsed in the 
same hand, 


“ THE FIRST LAWS MADE BY 
ASSEMBLY IN VIRGINIA, ANNO 


MDCXXIII.” 


And immediately underneath, in the hand- 
writing of Mr. Jefferson, is this indorsement : 


This was found among the manuscript papers 
of Sir John Randolph, and by the Honorable 
Peyton Randolph, Esq., his son; was given 
to Thomas Jefferson.' 


From this manuscript it appears the first 
recorded act of the Assembly was that of 
1623-4, and related to the church, as fol- 
lows : 


That there shall be in every plantation where 
the people use to meete for the worship of God, 
a house or roome sequestered for that purpose, 
and not to be for any temporal use whatsoever, 
and a place empaled in, sequestered only to the 
burial of the dead. 

That whosoever shall absent himself from di- 
vine service any Sunday without an allowable 
excuse shall forfeite a pound of tobacco, and he 
that absenteth himself a month shall forfeite 50 
Ibs. of tobacco. 

ffor the preservation of the puritie of doctrine 
and vnitie of the Church. It is enacted that all 
ministers whatsoever, which shall reside in the 


* Hening, Vol. I. p. 121. 
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Colony, are to be conformable to the orders and 
constitutions of the Church of England. . 
And that the Gov. and Counsell do take care 
that all non-conformists, upon notice of them, 
shall be compelled to depart the colony with all 
convenience. 


The duties of ministers and church war- 
dens were laid down in specific enactments 
which extended to their personal deportment 
as well as official acts. It was enacted: 


That ministers shall not give themselves to 
excess in drinkinge or riott, spendinge their 
tyme idelie by day or night, playinge dice, cards 
or any other unlawful game, but at all tymes 
convenient they shall heare or reade somewhat 
of the holy scriptures. . . . And endeavour al- 
ways to profit the Church of God, .. . and 
should be examples to the people to live Chris- 
tianlie. 


The’saying, “laws are made to be broken,” 
found no exception in those regulating the 
clergy in Virginia, and for more than a cen- 
tury they had the name of a frolicking set, 
many of them spending more time in 
gaming, riding to the hounds and drinking 
than in their ministerial duties, and then 
were only perfunctory and official in their 
performance. The instances where they 
were “examples to the people 9 live well 
and Christianlie’” were the exception and 
not the rule. 

The pay of the ministers was provided for 
in tithes of tobacco, and sometimes, also, of 
“corn, calves, kids and pigs,” and these not 
being always easy to barter to advantage, it 
is in evidence that they liberally consumed 
their tobacco in chewing and smoking, and 
fared sumptuously upon roast pigs. 

It was in an effort of the ministers at a 
later period, to prevent the planters from 
commuting their stipends into payments of 
money at their option, in a suit at law called 
the “ Parsons Cause,” that Patrick Henry 
first developed his marvelous eloquence. Be- 
ing counsel for the County Collector in that 
case, in opposing and denouncing the exac- 
tions of the “parsons” who were regarded 





as belonging to a privileged class, he struck 
a popular chord and was wafted on to fame. 

Laws for regulating the intercourse of the 
people with the Indians, and for protection 
against their incursions occupy an important 
place in the early legislation. 

The following was enacted as a precau- 
tion against Indian treachery. 


It 2s ordered, That no person or persons shall 
dare to speake or parlie with any Indians, either 
in the woods or in any plantation, yff he can 
possibly avoid it by any meanse. 

And not to suffer them, especially the Matta- 
wombes, to make any ordinarie resort or abode 
in their houses. 

That men go not to worke in the ground 
without their arms (and a centinell upon them). 

That every dwellinge house be pallisaded in 
defence against the Indians, 

That no man go or send abroad without a 
sufficient party well armed. 

That there be dew watch kept by night. 


As more friendly relations obtained, there 
was much legislation regulating trade with 
the Indians, and defining their landed rights, 
etc. 

Tobacco, being the principal crop, as well 
as the standard of value in barter, or the 
currency of the colony, much legislation was 
required to regulate the volume as well as 
the quality of it. This was done by re- 
stricting the quantity allowed to be raised, 
and by regulating the processes of its culture, 
gathering and marketing. Where this failed 
the price of it was fixed in standard English 
money. 

The planting of tobacco was a privilege, it 
being enacted : 


That all gunsmiths and nailors, brickmakers, 
carpenters, joiners, sawyers and turners be com- 
pelled to worke at their trades and not suffered 
to plant tobacco or corne, or doe any other 
worke in the ground. 

That noe person whatsoever shall plant or 
tende above two thousand plants of tobaccoe 
for every head within his family including woe- 
men and children. 

That if any man hereafter who shall make 
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any ill or bad conditioned tobaccoe, and shall 
offer to pay away the same to any person or 
persons, either for debts, merchandise or any 
other commodities, it shall be lawful for the 
commander of every plantation, with two or 
three discreete men of the said plantation, to 
burnethe same. Andthe partie . . . shall 
be hereby barred from planting any tobacco un- 
til he bee reedeemed by a General Assembly. 


Second crop tobacco was not allowed to 
be marketed, nor the stocks, stems, nor top 
and bottom leaves of any allowed to be gath- 
ered, the penalty being “that the servants 
be punished by whippinge and to bind over 
the master to the next quarter Court at 
James Citty.” 

The use of tobacco had rapidly spread 
from the new to the old world and become 
general in all parts reached by commerce. 
Sir Walter Raleigh and the first adventurers 
acquired the use of it, and upon returning to 
England introduced it even into the court 
circle. It is told of the illustrious Raleigh, 
that “he tooke a pipe of tobaccoe a little 
before he went to the scaffolde.”’ Suppos- 
ing it to have been the best quality of Vir- 
ginia leaf, he could hardly have spent his last 
moments in a more sensible and comfortable 
way, that is, from a material point of view. 

The whole process of planting, gathering, 
curing and exchanging tobacco was regu- 
lated by laws that required a host of officials 
to supervise and enforce the execution of 
them. A great part of the legislation for a 
century and a half was devoted to this sub- 
ject, such an important place did tobacco 
occupy in the economy of the colony. 

In general, however, the laws were few 
and simple, and existed in manuscript with- 
out codification. They were made public at 
the end of the sittings of the Assembly by 
word of mouth, being read aloud by the 
clerk, and sometimes copies posted in his 
office. The representatives, also, returning 
home, acquainted their constituents with 
such as most concerned them. 

Under such primitive methods it is diffi- 





cult to imagine a more unpromising field 
for lawyers, and it is impossible to suppose 
there could have existed during the first 
hundred years of the colony any number 
and organization of the legal fraternity 
worthy to be dignified as “ The Bar.” Yet, 
that the craft did occupy the field, at least 
as early as 1642, is evident from the records, 
and they seem to have given the Assembly 
almost as much trouble as the Indians. 

In March, 1642, “It was enacted for the 
better regulating of Attorneys and the great 
fees exacted by them,” that it should be 
unlawful for them to charge “ for petition, 
declaration or answer and pleading, in the 
County Court not more than 20 lbs. of to- 
bacco or its equivalent, and not more than 
50 lbs. or its equivalent in the Quarter 
Court.” The penalty for overcharging being 
a forfeit of 500 lbs. of tobacco in the County 
Court, and 1000 lbs. in the Quarter Court. 

They were licensed by the court in which 
they pleaded and could not have license for 
more courts than the Quarter Court and one 
County Court. And “it was further thought 
fitt, that no Attorney licensed as aforesaid 
shall refuse to be entertayned in any cause, 
provided he be not entertayned by the ad- 
verse party, upon forfeiture of 250 lbs. of 
tobaccoe in a County Court and 1000 lbs. 
of tobaccoe in the Quarter Court, one moyety 
whereof shall come to the King’s Majesty, 
and the other halfe to the informer.” 

The foregoing act and penalty did not 
apply to “such as shall be made special attor- 
neys, nor to such as shall have letters of pro- 
curation out of England.” 

It must have been the habitual practice of 
the Attorneys to evade the law limiting their 
fees notwithstanding the heavy forfeitures, 
as the Assembly continued to legislate 
against them, and a battle was on, in which 
the resourcefulness of the attorneys was 
arrayed against that lawmaking body, in a 
struggle for their professional existence. 

At the session, November, 1645, the As- 
sembly resolved, 
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Whereas, Many troublesome suits are multi- 
plied by the unskillfulness and couvetousness 
of Attorneys, who have more intended their own 
profit and their inordinate lucre than the good 
and benefit of their clients, 

Be it therefore enacted, That all Mercenary at- 
torneys be wholly expelled from such office, 
except such suits as they have already under- 
taken, and are now depending, and in case any 
person or persons shall offend contrary to this 
act to be fined at the discretion of the Court.” 


In March, 1646, the act of 1642, provid- 
ing for the license and fees for Attorneys was 
repealed, and the act quoted above was re- 
enacted. 

It does not seem, however, that the lawyers 
abandoned the colony, as in that case fur- 
ther legislation would not have been neces- 
sary. On the contrary an act calculated to 
annihilate them passed the Assembly at the 
next session in 1647. It provided that they 
should not “take any recompence either di- 
rectly or ¢xdirectly;”’ from which it would 
appear there still existed some occult and in- 
tangible methods by which the wary Attor- 
ney managed to render a service and pocket 
his fees. 

But it was intended that the whole pro- 
fession should be laid out and prepared for 
burial, by the further provision: “ That it be 
further enacted, that if the courts shall 
perceive that in any case either plt. or de- 
fendant by his weakness shall be likely to 
loose his cause, that they themselves may 
either open the cause or appoint some fitt 
man out of the people, to plead the cause, 
and allow him satisfaction requisite, and 
not allow any other attorneys in private causes 
betwixt man and man in the country.” 

How the war between them fared during 
ten years following, history is silent. It is 
safe however to assume, from the traditional 
ability of the legal craft to live, move and 
have their professional being, which in their 
case, is synonymous with the charging and 
collecting of fees; that during that unre- 
corded decade, they camped somewhere on 





the field, and did something more than mere- 
ly extst. 

Indeed, Professor Minor asserts, referring 
to -this period, that, “lawyers lived and 
flourished, the necessities of society prov- 
ing more than a match for the stolidity of 
the Grand Assembly, so that that body, 
abandoning at length the vain design of sup- 
pressing the profession, betook itself to the 
not the less futile attempt of regulating their 
charges.” * 

The warrant for this assertion is found in 
the following act of the Assembly in Decem- 
ber, 1657. “This Assembly finding many 
inconveniences in the act prohibiting mercen- 
ary attornies, doe therefore hereby enact, 
and be it by these presents enacted, that 
that act, and all other acts against mercenary 
attorneys be fotally repealed. . . . And 
if any controversies arise between attorney 
and client about their ffee, it shall be deter- 
mined in the court where the cause is 
pleaded.” 

While laws prohibitory and restrictive, ap- 
plying to attorneys, continued to be enacted 
at intervals during the next hundred years, 
yet, being in the nature of of things imprac- 
ticable, they became dead letters and event- 
ually disappeared from the statute books. 
The people in their multifarious public and 
private transactions being amenable to law, 
the assistance of a professional class whose 
specialty it was to know the laws and to be 
able to advise and speak for a clientage was 
a necessity, hence the existence of lawyers, 
and the impossibility of suppressing them. 
But, who were the lawyers of that period ? 
For fully a century they seem “to fortune and 
to fame unknown,” not one of them having 
attained to a notoriety or distinction worthy 
of a biographer. They could not have been 
barristers, nor counsellors at law, as there 
could not have been a practice, in the in- 
fancy of the colony, sufficiently lucrative to 
attract men who were matriculates of the 
English bar. 

* Minor’s Institutes Vol. IV., p. 168. 
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The fact that they were legislated against 
as a nuisance, under the name of “ mercenary 
attorneys,” precludes the idea that they 
were men of character and influence. They 
were doubtless, as a class, mere charlatans 
at law, whose volubility of tongue and 
assumption of profundity secured for them 
a clientage among the ignorant, but whose 
abilities entitled them to class no higher 
than the genus pettifogger, the like of whom, 
though rare, still exists in some way back 
precincts. 

It is intended, of course, to except the 
Attorney Generals, who were officers of the 
Crown and men of distinction, of whom were 
Sir John Randolph and, in succession, his 
sons, Peyton and John. 

Among the earliest lawyers of distinction 
was Edward Barradall, who practiced exten- 
sively in the County and General Courts. 
He was a member of the Council and a 
Judge of the Admiralty Court. It was 
under his rigid examination that Edmund 
Pendleton was admitted to the bar. He 
married a daughter of William Fitzhugh, 
who was also an eminent lawyer in the 
Northern Neck, and member of the Council. 
He died in 1743.'. About the same time 
flourished John Halloway, who had a large 
practice and was some time Speaker of the 
House of Burgesses; also Edward Hopkins 
and others of fair ability. 

But the fullness of the time had not yet 
come when the bar of Virginia was to illume 
the world with that galaxy of resplendent 
men, whose genius it was to prepare a peo- 
ple for self control, to create constitutions 
for free States, and reorganize government 
along the lines of popular sovereignty. Talent 
in men is most often latent until the oppor- 
tunity arrives to exercise it, but great minds 
help to make the opportunity. The fires of 


American independence were smouldering 

half a century before they burst into the 

flame of 1776, and it was this latent sense 

of liberty that developed the men of Vir- 
' Meade’s Old Churches and Families of Virginia. 





ginia, who appeared upon the stage of her 
history in the latter years of the colony and 
prepared it for the coming commonwealth. 
They were men whose minds had long 
revolved thoughts, the which to have ex- 
pressed would have been treason ; men who 
recognized it as an unreasonable condition 
that half a continent of Anglo Saxons, fully 
capable of self government, should continue 
the mere appendage of an insular monarchy, 
out of sympathy and touch with them, three 
thousand miles over sea. 

The first to give public expression to the 
thought was Patrick Henry, the most eloquent 
member of the coloniel bar, of whom George 
Mason said: “ While he is the most power- 
ful speaker I ever heard, his eloquence is 
the least part of his merit. He is in my 
opioion the first man on the continent, as 
well in abilities as public virtues, and had 
he lived in Rome about the time of the First 
Punic War, when the Roman people had 
arrived at their meridian glory, and their 
virtue not tarnished, Mr. Henry’s talents 
must have put him at the head of that Com- 
monwealth.” His contemporary, and more 
distinguished as a profound lawyer, was Ed- 
mund Pendleton, whose career, commencing 
in comparative obscurity, by the force of his 
innate powers, led to the highest eminence 
of fame, national as well as colonial. 

At this time also, Paul Carrington, John 
Blair, Richard Bland and Robert Carter 
Nicholas adorned the bar, men of the high- 
est order as statesmen and patriots, and 
abounding in private as well as public virtues. 
Of the latter, says Hugh Blair Griggsby: 
“He became a leading one of the leading 
counsel at the bar of the General Court, 
when that bar was radiant with the genius 
and eloquence of Peyton Randolph, Wythe, 
Pendleton, Thompson, Mason, Henry, and 
John Randolph, the Attorney General.” 

Almost without an exception these men 
had been members of the Assembly, judges 
of courts, members of the Committee of 
Safety or the Committee of Correspondence, 
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and delegates to some or all of the patriotic 
conventions, serving the commonwealth with 
distinction in almost every public capacity, 
at home, and also as delegates to the Con- 
ventions and Congress of the United Colonies. 
Truly the bar of Colonial Virginia was the 
school of patriots and statesmen, for whom 
the country at large was its debtor. 

From it, the Supreme Court of the United 
States drew the gifted John Blair, Chief Jus- 
tice Marshall and Bushrod Washington. 

While neither Geo. Mason, who drafted 
the famous Bill of Rights, Thomas Jefferson, 
author of the Declaration of independence, 
nor Richard Henry Lee, who moved the 
resolution that “these United Colonies are, 





and of right ought to be, free and indepen- 
dent States,” were ever practitioners at the 
bar, they were lawyers in the sense of their 
profound acquaintance with the law, the 
ancient charters and the English constitu- 
tion. They were /aw makers and thus closely 
allied with the Colonial bar. 

The eminent services of these great men 
to the national government, in its formative 
period, is familiar history. The names we 
have mentioned are only a few of the jurists 
and statesmen, as well as soldiers, contrib- 
uted by the Colony of Virginia, her courts 
and bar, whose achievements redounded to 
the greatness and glory of the young and 
struggling Republic. 





ATHENIAN 


By A. H. 


E are told that the Athenians of the 

first century of the Christian era 
“spent their time in nothing else but to tell 
or to hear some new thing.” That eager 
search after novelty seems to have been a 
marked characteristic of the dwellers in “the 
city of the violet crown,” for of their ances- 
tors in the fourth and fifth centuries B. C. 
an eminent writer upon Grecian antiquities 
has said, “ The time of the Athenians was 
about equally divided between the litigation 
and theatre going.” 

New things must have been daily seen 
and heard in the conduct of lawsuits in 
Athens in the days of Aristotle, and with all 
of our boasted improvement in legal pro- 
cedure we seem, in many instances, to have 
only copied methods that were in use even 
during the tyranny of the Thirty and the 
Ten, if not in the even more remote past of 
Solon and Dracon. 

Athens passed through eleven quite dis- 
tinctly marked political revolutions. In the 
last of these democracy, thrice overthrown, 
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was again restored, and since it was through 
the political sagacity as much as by the 
military prowess of Thrasyboulus that first 
the Thirty Tyrants and, subsequently, their 
direct, but only temporary successors, the 
Ten, were deposed, that politico-military 
leader became the head of the latest Atheni- 
an democracy. 

In the third century, B. C., when the 
Athenians were living under this Democratic 
Constitution, there were in every lawsuit four 
formally prescribed steps that must be taken 
to secure the verdict of the HELIAIA or 
Supreme Court. 

1. THE SUMMONS OR PROKLEsSIS. This 
must in both civil and criminal cases be 
served by the plaintiff or prosecutor, in per- 
son and in the presence of witnesses. A 
most notable instance of such service of 
summons we have in the case of Alcibiades, 
who, having been impeached before the 
Senate, was overtaken while on his way to 
Sicily and ordered to return and stand trial. 
The presence of two witnesses was required 
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for legal service of summons, and a judg- 
ment by default could be set aside if proof 
of the presence of such witnesses could not 
be furnished. The defendant ‘or accused, 
was to appear before a certain magistrate 
upon a day fixed, but by law, certain classes 
of cases could be heard only on certain days 
or during certain seasons of the year. For 
example, a suit on account of debt could be 
heard only on the last day of the month; 
only in the months between October and 
March could suits growing out of mercantile 
transactions be heard; no claims by reason 
of inheritance—Probate Court business— 
could be fixed for hearing on any day in 
June, than the last month of the year. An 
indictment for murder could not be found in 
any one of the last three months of the 
year, for in all such causes, three preliminary 
hearings must be had, with an interval of a 
month between. In one class of criminal 
cases called EPHEGESIS, where a suspected 
criminal was discovered in hiding, the prose- 
cutor had to take the magistrate to the place 
where the suspect was concealed, instead of 
taking the latter before the magistrate. 

2. THE EX-PARTE HEARING OR LEXIS. 


In civil actions this was generally before one 


of the forty demic or tribal judges. The 
magistrate who conducted this examination 
introduced the case, when finally ready for 
trial, to the HELIAIA, and was present during 
the trial. In public or criminal cases the 
THESMOTHETAI — six in all— had general 
jurisdiction. Special classes of cases were, 
however, by law assigned to special judges. 
All cases relating to marriage, divorce, tes- 
tate or intestate estates, must be brought 
before the ARCHON, and all actions in which 
an alien resident of Athens was plaintiff 
must come before the POLEMARCH. At this 
hearing the plaintiff submitted his case in 
writing and the magistrate could reject it, 
throw it out of Court, for any one of several 
specified reasons. In this action the magis- 


trate took the place of the lawyer who, in 
our practice, files a demurrer to the plain- 





tiff’s bill of complaint. He could throw the 
case out for want of jurisdiction, because no 
cause of action was shown ; because, being 
a mercantile case, it was brought in the 
wrong month, or because the plaintiff was a 
woman or a minor, and therefore not com- 
petent to sue in her or his own name. Just 
here, however, was introduced a very singu- 
lar but effective safeguard against judicial 
oppression. By the laws of Athens every 
magistrate must, at the expiration of his 
term of office, render an account of his 
administration to a tribunal composed of ten 
accountants and ten judges. This tribunal 
sat in turn before the statue of the hero 
from whom each tribe took its name, and 
when a magistrate rendered his final account 
to the HELIAIA any one who thought that his 
case had been unjustly thrown out of Court 
by such judge, could, within three days after 
the filing of such account, deliver to the 
member of the tribunal representing the 
tribe to which such complainant belonged, a 
table on which, over his own signature, was 
written the offense charged, the name of the 
accused magistrate and the penalty de- 
manded. If such judge found the charge 
well founded he passed the tablet on to the 
THESMOTHETAI, and by them the accounts of 
the offending official were again presented to 
the HELIAIA for their examination and final 
decision. With such an ordeal in prospect 
—and prejudiced officials often suffered 
severely for their unjust decisions—magis- 
trates would be very cautious about throwing 
any case out of Court. The plaintiff's state- 
ment being accepted as valid, and demanding 
redress under the law, the magistrate fixed a 
day for the appearance of both parties to 
receive final instruction before going to trial. 
Payment of office fees must also be made at 
this time, and if they were not paid before 
the day for such second appearance, the 
cause was stricken from the list. If all, 
however, had been regular up to this time, 
the cause of action and names of parties 
were inscribed upon a tablet and suspended 
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in a public place near the office of the 
magistrate. 

3. THE PRELIMINARY HEARING OR ANA- 
Krisis. At this hearing the defendant had 
his first opportunity to be heard. He must 
either show why the case ought not to be 
sent up for trial, or what defense he had to 
offer. Here he could plead the doctrine of 
“res judicata,’ or “the statute of limita- 
tions,’ as well as the same grounds upon 
which in the first but ex parte hearing, the 
LEXIS, the magistrate could throw the suit 
out of court. In the statute of limitations, 
there were some very peculiar features. For 
instance, it did not run against the offense of 
uprooting an olive tree. Suit could be brought 
for that cause at any time, while a prosecu- 
tion for violating the Constitution must be 
begun within one year after the offense was 
committed. If in a criminal case, the pros- 
ecutor failed to appear at this hearing, he 
was fined 1000 drachmas, and could not 
again appear as the prosecutor in any case. 
According to Aristotle, the evidence to be 
presented at this hearing was of. five classes : 
1, copies of laws; 2, written documents, con- 
tracts, wills, etc.; 3, witnesses; 4, oaths; 
5, tortures. 

Only males, not parties to the suit, who 
were over eighteen years of age and were 
freemen of good reputation could testify. 
A witness who failed to appear was liable to 
a suit for damages. In criminal cases and 
after a second summons by the crier, a de- 
faulting witness was liable to a fine of 1000 
drachmas. Each party had to lead up to 
the altar to take the oath, the witnesses for 
the other party. By the classification of 
“ Oaths,” as a kind of evidence distinct from 
« Witnesses,” is meant the testimony of par- 
ties to the suit and sometimes of women. 
With consent of the oppesite party, or on 
his demand, the plaintiff or defendant could 
be sworn. If a party thus challenged re- 
fused to swear, such refusal was considered 
as an admission of the fact to be sworn to. 
If, however, the party accepted the challenge 





or testified with consent of his adversary, he 
could not afterward be prosecuted for per- 
jury. When, however, the cause was on 
trial such testimony was not to be taken as 
conclusive. The party allowing or calling for 
such testimony was allowed to prescribe the 
formula of the oath, the most solemn form be- 
ing by the heads of the deponent’s children. 
Apparatus for torture and men to operate it 
were to be seen in even the most trivial law- 
suits in Athens. It was very often provided 
for the occasion by the plaintiff or prosecu- 
tor himself. While the law did not allow 
slaves to testify, testimony elicited from them 
while under torture, was considered more re- 
liable than the oath of a citizen. As the 
proportion of slaves to full grown freemen 
in Athens was about 12 to 1, the public sen- 
timent that controlled in the testimony of 
slaves in lawsuits was that of the minority, 
and that is always merciless. At these pre- 
liminary hearings the work of torturing in- 
nocent persons in order to get reliable evi- 
dence went on for at least 250 days in every 
year. At these hearings the fees were paid 
for by both parties, the winner to reimburse 
the loser. If the value at issue was less 
than 100 drachmas no fees were paid. In 
convictions for digging up olive trees the de- 
fendant paid 100 drachmas per tree to the 
State and 100 to the prosecutor. The ANna- 
KRISIS concluded, the evidence that had been 
secured was placed in two caskets that were 
then securely sealed, and were not to be 
opened until the day of trial. Civil suits 
could be compromised or dropped entirely at 
any time before trial. A prosecution in a 
criminal cause could be withdrawn by con- 
sent of the magistrate. 

4. THE TRIAL oF EIsaGoce. Every trial 
must be concluded the same day that it was 
begun. The days of trial and the cause 
fixed for each day were shown upon tablets 
hung up in places of public resort. When 
the day of trial arrived, the crier, by direc- 
tion of the presiding judge, called the parties 
into court, and the clerk then read the com- 
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plaint and answer. Each party had to con- 
duct his own case. If he was doubtful of 
his forensic ability he employed a professional 
speech writer to prepare a speech for him, 
which he committed to memory and recited 
before the Hexiaia as best he could. To 
pay or to receive money for services as an 
advocate was illegal, and therefore such as- 
sistance when rendered, was ostensibly gra- 
tuitous, but there seems to have been no 
effectual method of detecting violations of 
that law. After the record of both sides, as 
found in the caskets, had been presented by 
the magistrate who presided at the ex parte 
hearing, and the speeches of both parties 
and their advocates, if they had them, had 
been delivered, the presiding judge directed 
the jurors, those members of the HELIAIA 
who had been drawn for the case, to cast 
their ballots at once and without consulta- 
tion. This method of rendering a verdict is 
the most unique feature in the conduct of 
Athenian lawsuits, and would most effectually 
put an end to jury bribing could it be used 
in our practice. The number of judges who 
constituted the HEL1AiA or Supreme Court, 
or more properly, considering its functions 
rather than its constitution, the Supreme 





Jury of Athens for the final decision of all 
civil suits, was not always the same. The 
entire membership, out of which a certain 
number, never less than fifty, were chosen 
by lot, and at the time of each trial, was 
6000. The number usually drawn for the 
trial of each cause was 200. A writer upon 
Grecian jurisprudence thus describes this 
balloting of the jury: 

“In the fourth century before the Chris- 
tian era they generally used disks of bronze 
inscribed with one of the letters from A to 
K showing the jury section to which they 
belonged, and having a projecting transverse 
axis either pierced or solid, the pierced for 
condemnation and the solid for acquittal. 
Every juror received one of both kinds, and 
going up toa tribunal deposited them in two 
caskets, both provided with a slot in the lid 
big enough to admit a disk, a casket of 
bronze for the valid disk, and one of wood 
for the invalid. If the juror held his disk by 
the extremities of the axis no spectator could 
see whether his valid disk was given for the 
plaintiff or the defendant. When all had 


voted the valid disks were counted, and the 
party won his cause who obtained the greater 
number.” 
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CHAPTERS FROM THE BIBLICAL LAW. 


V. 


THE JUDGMENT OF SOLOMON. 


By Davip WERNER AMRAM. 


HE wisdom of King Solomon is the 

theme of writers of the three great re- 
ligions which sprung from Judaea. In legend 
and story he has been extolled as the wisest 
of men, whose insight into the mysteries of 
life transcended that of all other men, and 
whose great practical sagacity made him the 


‘wonder of the world. Of the many stories 


concerning- his wisdom there is one recorded 
in the Bible, which may or may not have had 
a foundation in some actual occurrence, but 
which in its recorded form must certainly be 
classed with the legends. It presents Solo- 
mon in the exercise of his judicial function, 
as an Oriental potentate dispensing justice 
to all comers in his great Hall of Justice. 
The narration can hardly be said to contain a 
chapter of Biblical law; it is but the record 
of the decision of an Eastern judge, whose 
judgment was rendered after the peculiar 
manner of those primitive tribunals, which 
have not as yet established a system of law 
but which depend upon the inspiration of the 
moment to reach some sort of just decision. 
Under the law as we have it codified in the 
Pentateuch, such a proceeding would have 
been impossible, but to the irresponsible king 
all things are possible, his will is the law, and 
his sense of justice is his people’s jurispru- 
dence. In the Biblical story of Solomon’s 
judgment the legendary elements are inter- 
twined with many interesting suggestions 
of the procedure in such royal oriental courts 
of law, and it is curious to note that many 
of the points of procedure that may be found 
stated either expressly or by inference in the 
account of the judgment of Solomon, find 
confirmation in the opinions of the Talmud- 
ists. 





The king was seated on the judgment seat 
in his great hall, when two women that were 
harlots entered and stood before him. The 
Jewish law always prescribed this relative 
position of the parties, the judge seated and 
the litigants standing. And the one woman 
said, “ Oh, my lord, I and this woman dwell 
in one house and I gave birth toa child with 
her in the house, and on the third day that 
I was delivered this woman was delivered 
also, and we were together, no stranger was 
with us in the house, save we two alone. 
And the child of this woman died in the 
night for she overlaid it, and she arose at 
midnight and took my child from me and 
she laid it in her bosom, and her child, the 
dead one, she laid in my bosom. And when 
I arose in the morning to give suck to my 
child behold he was dead, but when I had 
considered it in the morning, behold, it was 
not my son which I did bear.” 

Then said the other woman, “ Nay, for 
my son is the living one and thy son is the 
dead.” And this one said, “ Nay, for thy 
son is the dead one and my son is the living.” 
Thus they spoke before the king. 

Upon this state of facts the king was 
asked to render judgment —a worthy test 
of his wisdom. Here was the statement of 
one against the statement of the other, no 
witnesses being produced by either side, no 
husband, friend or relative to add to the 
weight of the testimony of either of the 
parties. The legend states the facts in such 
a manner as to preclude any judgment based 
upon ordinary methods of investigation, and 
requiring the exercise of extraordinary sagaci- 
ty to discover the truth. It may be that by 
cross-examination Solomon might have con- 
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founded the liar and brought out the truth, 
and it must be presumed that he was a cross- 
examiner far excellence. But this method 


_would not have satisfied the exigencies of 


the legend. What would have delighted a 
lawyer would have tired a layman, and legends 
do not spring up among lawyers. The pop- 
ular imagination does not follow the intrica- 
cies of close reasoning, nor has it the patience 
to unravel painfully the thread of a fine-spun 
argument. It delights in swift and sudden 
changes of situation, and in a sensational 
cutting of the Gordian knot. In the popular 
mind the great judge is he whose methods 
are direct, swift and striking. 

It will furthermore occur to the lawyer 
that a medical examination of the women 
might perhaps have determined which of 
them was the mother of the older child ; and 
indeed Josephus seems to have received a 
version of the legend in which this objection 
had been met, for he reports that the two 
women bore their children at the same hour 
of the same day. 

The king, having heard the statements 
of the women, fell a-thinking about the case 
and repeated their: words, “ This one says, 
my son is the living and thy son the dead, 
and that one says, thy son is the dead and 
mine the living.” Some Bible commentators 
find the clue to the judgment in the manner 
in which the women made these statements. 
The false woman, whose object was to retain 
possession of the living child, shows it in her 
eagerness to claim him, saying “mine is the 
living and thine the dead.” It is the living 
child, the one she has in her possession, that 
she emphatically names first, whereas the 
true mother, who has had the dead child 
thrust upon her, says, “ Nay, thine is the 
dead child and mine is the living.” She 
desires to be rid of the dead child and regain 
possession of her own child. The value of 
this suggestion is left to psychologists ; it 
could hardly have been the means of giving 
light in so difficult a case. But whether this 
was the clue or not, the king, after having 





repeated these words of the women, suddenly 
cried out, “ Fetch mea sword.” His repe- 
tition of the pleas before proceeding to judg- 
ment is approved by the Talmudists, who 
made it a rule that the judge before render- 
ing judgment, must state the case of both 
sides publicly, very much in the manner in 
which a judge sums up to the jury in our 
days. On the other hand, his abrupt call 
for a sword is severely condemned by some 
Talmudists as an act unworthy of a judge, 
who sought by illegal means to frighten the 
parties and who, had his sentence of judg- 
ment been carried out, might have caused 
the death of an innocent child. It must be 
remembered that the Talmudists lived under 
a system of jurisprudence highly developed 
for many centuries, which compelled judges to 
follow an orderly and well regulated system 
of procedure. They could not countenance 
the capricious and lawless methods of an 
irresponsible judge, even though he were the 
king, by which justice was sought by rough 
and ready means. 

Hence Rabbi Judah, a great master of the 
law, a prince in Israel, and the compiler of 
the great Code known as the Mishnah, said, 
“If I had been present when he said ‘ Fetch 
me a sword,’ I would have put a rope around 
his neck ; for if God had not been merciful 
and prompted the mother to give up her 
child rather than see it die, it would surely 
have been killed by him. Of such a king 
it is said by Solomon himself, ‘Woe unto 
thee, oh land, when thy king is a child.’ 
(Eccles. 10: 16.)” 

Evidently the ancient methods of proced- 
ure found little favor in the eyes of Rabbi 
Judah. In fact the Talmudists were rather 
impatient of the primitive methods of the 
Biblical law, even of the law of Moses, and 
ihey sought, under the influence of more re- 
fined theories concerning human rights and 
methods of securing them, to modify the se- 
verity of the ancient Mosaic law, even going 
so far as to abrogate it entirely when it was 
found to be out of harmony with the condi- 
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tions and requirements of a later stage of 
civilization. 

When the king cried out “Fetch me a 
sword,” he was probably eyeing the two wo- 
men and noting the effect of his order. At 
this point, one might suppose that the false 
woman would have shown signs of terror and 
could easily by a question or two have been 
made to confess her fault. But no, the leg- 
end is not satisfied with such proof of Solo- 
mon’s wisdom ; as yet there is no climax to 
the wrought-up feeling of the popular mind. 
And now comes the climax in all its magnifi- 
cence. Imagine the Eastern professional 
story teller telling this tale and gradually 
working up to the words, “Cut the living 
child in two and give one half to the one, and 
one half to the other.” The death of the 
child is to be the touchstone by which to dis- 
cover the mother. Josephus, in his account 
of this scene, makes the king order both the 
living and the dead child to be divided so that 
absolute equity shall be observed in the di- 
vision. However pleasing this sensational 
climax may be to the popular mind, the criti- 
cism of Rabbi Judah is to be applauded as 
being both humane and just. I am afraid 
that the story would have had a sad ending 
if the mother had fainted when the sword 
was produced, and the sentence had been 
carried out. However, the story teller will 
not leave us in the lurch. It is his purpose 
to show that Solomon was wise, and we may 
safely trust him to get us over the difficult 
places. The king’s threat had the desired 
effect for the mother of the living child cried 
out, “Oh my lord, give her the living child 
and do not kill it,” but the other woman said, 
“Let it be neither mine nor thine; divide 
it.” Now what in the world possessed the 
woman to make such a statement? What 
reason was there for her demand that the 
child should be killed? How lame and im- 
potent a conclusion to her case, which up to 
this time she had conducted with so much 
pertinacity, boldness and skill. She had 
stolen the living child from its mother, pre- 





sumably because she wanted it ; she had re- 
sisted the mother’s demands for it, presum- 
ably because she wanted to keep it ; she had 
even compelled the mother to go before the 
king himself to get her child, and there in 
the royal presence she had thus far under 
great stress maintained her right of posses- 
sion, and now at the very moment of her 
triumph, when the mother publicly relin- 
quished her rights and acquiesced in her pos- 
session, she not only declines to take it, but 
insists upon its destruction. What can be 
the reason for such unreasonableness ? Sup- 
pose that after the mother had said, “Give 
her the living child but do not kill it,” the 
false woman had said nothing. Solomon 
would have been compelled to give the child 
to the wrong woman and a good story would 
have been spoiled, because there would have 
been no way of determining whether the true 
mother or the false claimant was the one who 
said, “Give her the living child but do not 
kill it.” This might as well have been said 
by the mother who was in terror lest her 
child be killed, as by the false woman who 
was seized with remorse at the last moment 
and prayed that the child might not be killed. 
Now we see the reason for the remarkable 
statement of the false woman. The legend 
had to add these words in order to make it 
clear to the popular mind that the woman 
who wanted to save the child was indeed the 
true mother, by contrasting with her words 
those of the false woman who was thus made 
base even to fiendishness. And thus the fa- 
mous words of Solomon, “ Fetch mea sword,” 
are justified and virtue is triumphant, for the 
king said, “Give her the living child, and do 
not kill it ; she is its mother.” 

The story of the judgment of Solomon is 
not the record of an actual occurrence, but 
a legend such as the people love to tell about 
their great men. Here the king sits in all 
the pomp and glory of royalty, exercising the 
most important office, that of the judge, and 
doing justice, not according to the methods 
of the tiresome lawyers, who talk and reason 
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and quibble and whom the popular mind has 
at all times condemned, but in the manner of 


the noble prince, with royal dignity, with 
worldly wisdom and with swift hand. That 


has always been the popular ideal of the 
great man, and the men who actually or sup- 
posedly conform most nearly to this ideal 
have ever been the popular idols. 





HORTENSIUS. 


F the more immediate contemporaries 

of Cicero, no advocate approached him 

in reputation so nearly as Hortensius. He 
kept himself aloof from the strife of parties, 
and preferred the luxurious enjoyments of 
private life to dangerous eminence as a poli- 
tician. After acting for a short period as 
military tribune, he gave up the camp for the 
courts, and was content with the triumphs of 
the forum, confining himself exclusively to 
the proper duties of an advocate, in the dis- 
charge of which he was inferior only to his 
great rival. And he spared no pains to at- 
tain excellence as a speaker. Cicero says 
that he knew no one who was animated with 
greater zeal for his profession ; and that, like 
a statue of Phidias, his genius, when he was 
still very young, was at once recognized and 
admired. His memory was prodigious ; so 
that .without taking a single note, he could 
recollect everything that was said by an op- 
ponent ; and he had no necessity to write 
down even the heads of any speech which he 
intended to deliver. On one occasion he re- 
peated off-hand, for a wager, the names of all 
the articles which had been sold at an auc- 
tion, the names of the purchasers, and also 
the prices. He must have found this an 
immense advantage when practising in the 
courts. He was distinguished for the skilful 
manner in which he divided the subjects on 
which he had to speak, and he was quick and 
ready in resources. His voice also was clear 
and melodious, one of nature’s best gifts to an 
orator ; but his action was studied, and had 
too much of artificial effect. He seems to 
have taken great pains with his personal ap- 





pearance, and to have dressed with all the 
care of a Roman exquisite, adjusting the 
folds of his robe in the most graceful manner. 

In this respect he was not unlike Lord 
Chatham, who, when a martyr to the gout, 
used to arrange his flannels with studious care 
before he rose to speak in the House of 
Lords; and Erskine was remarkable for the 
attention which he paid to such matters. 
We are told that the habit of the latter was 
to survey beforehand the court in which he 
was to speak, in order to select the most 
appropriate place for himself, and that a par- 
ticularly neat wig (if there be such a thing), 
and smart yellow gloves, denoted to the spec- 
tators the presence of the matchless advocate. 
Hortensius took such pains with his action 
and delivery that AZsop and Roscius used to 
attend the courts where he spoke, in order 
that they might gather useful hints for the 
stage, and this once provoked Forquatus, his 
opponent in a cause, to call him Dionysia, a 
celebrated dancer, the Taglioni of her day at 
Rome, upon which Hoftensius_ retorted, 
“Well! I had rather be Dionysia, than a 
clumsy, clownish bumpkin like you, Forqua- 
tus.”” While speaking of his foibles, we may 
mention that he had an extraordinary passion 
for fish, not as articles of food for the table, 
but as playthings in his ponds. He had the 
water sometimes warmed lest they should 
suffer from cold, and it was said that he once 
shed tears on the death of a favorite lamprey. 
Amongst other pieces of extravagance, he 
used to water his plam-trees with wze. But 
we need not dwell longer upon these harm- 
less follies. A graver charge made against 
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him is that of being privy to the bribery of 
judges in the courts where he practised. 
This, if true, is another of the many proofs 
of the low standard of Roman morals, but it 
wants authority to support it. 

At nineteen years of age he pleaded his 
first cause, when he spoke in behalf of the 
province of Africa, and in the name of the 
inhabitants besought the senate to order the 
trial of a Roman governor, whom they ac- 
cused of malversationand corruption. A few 
years afterwards he appeared as counsel for 
a royal client, Nicomedes, King of Bithynia, 
who, being expelled by his brother from the 
throne, implored the assistance of the Roman 
Arms, and Hortensius successfully advocated 
his prayer in the senate. One of his most 
celebrated efforts was his defense of Dola- 
bella, Cn. F. who was accused by Julius 
Czesar of extortion and corruption. He acted 
as junior on this occasion to Cotta, but so far 
eclipsed him, that he appeared to be really 
the leader at the trial. The fault of Cotta 
was want of fire and energy. He was too 
languid for the sharp conflict of the bar. 
“For the crowd and bustle of the forum re- 
quire a speaker, energetic, spirited, alert, and 
powerful in voice.” Their efforts were suc- 
cessful, and Dolabella was acquitted. 

In the great case against Verres, which of 
all the trials of antiquity bears the nearest 
resemblance to the impeachment of Warren 
Hastings; Cicero appeared for the prosecu- 
tion and Hortensius for the defense. His 
speech, now unhappily lost, existed in the 
time of Quintilian, from whom we learn that 
it would not bear comparison with that of his 
opponent; but at the outset of the case Ci- 
cero paid the highest compliment to his elo- 
quence and skili. A preliminary question 
had arisen as to who ought to conduct the 
prosecution, and Q. Czcilius had the te- 
merity to claim that right, as having been 
quzestor of the province of Sicily more re- 
cently than Cicero, and therefore entitled to 
appear for the inhabitants in preference to 
him. But Cicero effectually disposed of his 





pretensions in a speech which, for cutting 
sarcasm and irony, has never been surpassed. 
It suited his purpose to exaggerate the mer- 
its of Hortensius in order to contrast them 
more strongly with the defects of Ceecilius. 
And what more ludicrous effect of the dis- 
parity between them can be imagined than 
a confused and erroneous suspicion produced 
in the mind of the prosecuting counsel by 
the speech of his opponent, that the client 
whom that opponent defends is innocent ? 
Yet, this is what Cicero suggests. Address- 
ing Czecilius he says: “/pse perfecto metuere 
incipies ne innocentt periculum facesseris.” 
Of the very few good jokes ever perpetrated 
by Cicero—and his frequent attempts de- 
served a better fate—one of the best was 
made at the expense of Hortensius, at this 
trial. The latter was known (in violation of 
the Cincian law, which required the services 
of advocates at Rome to be gratuitous) to 
have received as a present from his client a 
valuable image of the Sphinx, one of the 
spoils of his Sicilian government. While 
Cicero was examining a witness, Hortensius 
said : “ You speak riddles. I cannot under- 
stand you.” “Well,” rejoined Cicero, “ that 
is odd, for you have a sphinx at home to solve 
them.” 

In other causes Hortensius was more 
fortunate in having Cicero as his colleague. 
They were associated in the defense of 
C. Rabinius, who was charged with having 
caused the death of a tribune of the com- 
mons, and Licinius Murena and Publius 
Sylla, who were both at different times ac- 
cused of bribery and corruption in canvass- 
ing for the consulship, had these illustrious 
orators for their counsel. But the results 
were different; Murena was acquitted and 
retained his office, Sylla was convicted and 
deprived of it. Together, also, they de- 
fended L. Flaccus, who was charged with 
maladministration of the province of Asia 
Minor, of which he had been for three years 
governor, and L. Sextus, accused of tumultu- 
ary violence in a riot occasioned by the Clo- 
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dian faction, and Scaurus, impeached on the 
charge of bribery and extortion, and Milo, 
when put upon his trial for the murder of 
Clodius. 

Hortensius died at the commencement of 
the civil war between Caesar and Pompey, 
and Cicero, in his dialogue De Claris Ora- 
toribus, bestowed a generous tribute of praise 
upon his friend. “When,” he says, “ after 
quitting Cilicia, I had come to Rhodes, and 
received there the news of the death of Hor- 
tensius, it was obvious to all how deeply I was 
afflicted. .... My sorrow was increased by 
the reflection that at a time when so few wise 
and good citizens were left, we had to mourn 
the loss of the authority and good sense of 
so distinguished a man, who had been inti- 
mately associated with me through life, and 
who died at a period when the state most 
needed him; and I grieved because there 
was taken away from me, not, as many 
thought, a rival who stood in the way of 
my reputation, but a partner and companion 
in a glorious calling. For if we are told that, 
in a lighter species of art, noble-minded poets 
have mourned for the death of poets who 
were their contemporaries, with what feel- 
ings ought I to have borne his loss with 
whom it was more honourable to contend 
than to be without a competitor at all; espe- 
cially as his career was never embarrassed 
by me, nor mine by him, but, on the con- 
trary, each was assisted by the other, with 
mutual help, advice, and encouragement. 
But since he, with that good fortune which 
he always enjoyed, has departed from us at 
a time more favorable for himself than his 
countrymen, and has died when it was easier 
if he still lived to deplore the condition of 





the republic than to render it any service, 
and since life was spared him so long as 
it was permitted to dwell with virtue and 
happiness in the state,—let us bewail, if so it 
must be, our own misfortune and loss, and 
consider his death an occasion rather for 
congratulating him than condoling with our- 
selves, so that whenever our thoughts turn 
to the memory of a man so illustrious and 
blest, we may show that we have more re- 
gard for him than for ourselves. For, if we 
grieve because we can no longer enjoy his 
society, that is our calamity, which we ought 
to bear without giving way to excessive sor- 
row, lest we should seem to regard his death 
not as the bereavement of a friend, but the 
loss of some private advantage of our own. 
But if we mourn as though some evil has 
happened to himself, we show that we are 
not sufficiently thankful for his good for- 
tune.” 

It would be unfair to omit all mention of 
Hortensia, the daughter of this brilliant ora- 
tor, for she seems to have inherited the man- 
tle of her father’s eloquence; and we are 
told by Valerius Maximus that when the 
triumvirs, Octavius, Lepidus and Antony, 
had imposed a tax upon the Roman matrons, 
and the advocates of the day were craven 
enough to decline the perilous task of speak- 
ing on their behalf against the obnoxious law, 
Hortensia came forward as the champion of 
her sex, and made such an effective speech 
that the greatest part of the tax was remit- 
ted. Quintilian says of this accomplished 
lady, that her speech was well worthy of 
perusal, without taking into account the sex 
of the speaker. 
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JUDGES IN THE OLDEN TIME. 


ORD Campbell in his “Lives of the 
Chief Justices” of England brought to 
light much that is odd and interesting. 
From this work we propose to glean as many 
curiosities as will interest the reader for half 
an hour, if he will favor us, or, as we might 
put it, favor himself with reading what, for 
his amusement, we are about to write. 

Lord Campbell’s lives commence with the 
Norman Cenquest, for the Chief Justiceship 
was a Norman, and not an Anglo-Saxon in- 
stitution—indeed, an attempt on the part 
of the King to centralize the administration 
of justice in a Supreme Judge, as he aimed 
at centralizing the administration of govern- 
ment in his own supreme majesty. It did 
not succeed, however, if it was ever intended, 
as a destroyer of already existing institu- 
tions. In course of time this, with all Nor- 
man innovations, cordially compromised the 
matter with what was more democratic in 
the use and wont of law or government, and 
the whole has come down to us as one ven- 
erable unity. 

From the reign of William, the long se- 
ries of Chief Justices consisted of nobles and 
baron bishops, who were usually men of 
mark under the crown, and whom it was 
necessary to conciliate with the possession 
of power. In the reign of Henry IIL, this 
dangerous order of Judges fell into disloy- 
alty, and a good excuse was furnished for 
restricting their duties to matters of mere 
administration. The line of baronial jus- 
tices, however, closed, it is considered, with 
the best on the list, a man of genius and 
humble origin, who, in the confusion of the 
time, slipped into office for a year or two. 
This was Henry de Bracton, whom Lord 
Campbell calls one of the greatest jurists of 
any age or country. Curiously enough, the 
first of the mere Judges, the first Chief Jus- 
tice, “at the King’s pleasure,” was not a ci- 
vilian, as had been determined, but a baron, a 





son of the sword, a Bruce—the grandfather 
of “the Bruce of Bannockburn.” He had 
learned the law in England, and continued 
there until the accession of Edward I., when 
on the death of the Maid of Norway, he re- 
turned to Scotland, and threw himself into 
the tumult of the Scottish succession. One 
Chief Justice was hanged at Tyburn, in 1389, 
by the barons, who were then at variance 
with Richard II., and who saw in the Judge 
their great enemy. Shortly afterward, sev- 
eral of the Judges were tried by the House of 
Commons, for having given the King false 
advice at Nottingham, with the view of pre- 
venting a convocation of the barons. They 
were transported to Ireland. 

In the biography of Sir William Gas- 
coigne, Lord Campbell contends, in spite of 
those who would throw historic doubt over 
the matter, that this Chief Justice did really 
commit Prince Henry to the Bench Prison, 
for interfering violently in behalf of one of 
his servants, indicted at the bar of the court. 
The successor of Sir William was Sir W. 
Hankford, of whose life nothing is so mem- 
orable as his mode of leaving it. He wished 
to die, but shrank from suicide, seeing that 
the self-slayer’s goods were usually forfeited 
and he himself buried in a cross-road, with a 
stake through his body. Several of his deer 
having been stolen, he set a keeper to watch 
in the park at night, with orders to shoot 
any intruder who would not answer when 
challenged. One dark night, the keeper 
met such a man, and shot him dead; that 
man was his master. The story is well au- 
thenticated. 

In a succession of Chief Justices, we find 
no remarkable men till Queen Elizabeth’s 
time ; they were mostly subservient to the 
powers that were, particularly in the time of 
Henry VIII., who, reigning after the fall of 
the barons and before the rise of the com- 
mons, enjoyed the Golden Age of English 
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Royalty. His Chief Justice, Montague, when 
a young man, just sent to the House of Com- 
mons, was ambitious of playing a Roman 
part for his début; and denounced, in a 
florid harangue, Wolsey’s coming down to 
that House, to hurry on a very slow money- 
bill. But next day he was sent for by the 
King who thus addressed him: “ Ho! will 
they not let my bill pass?” The young 
patriot, in a great fright, went on his knees, 
when the jovial Henry, laying his hand on 
his head, went on: “Get my bill passed by 
twelve o'clock to-morrow, or else by two 
o’clock to-morrow this head of yours shall be 
off!’’ Montague was immediately cured of 
his public spirit, and became a steady court- 
ier the rest of his days. 

The most remarkable Chief Justice in 
Queen Elizabeth’s time was Popham. He 
was stolen by gypsies in his infancy, and his 
life in early youth was wild, reckless and 
profligate. While a law student in the 
Middle Temple, he was in the habit of rob- 
bing travellers on Shooter’s Hill—at that 
time rather a gentlemanly employment. His 
wife, however, reclaimed him, and he be- 
came a hard student. 

After Popham—who died immensely rich 
—came Chief Justice Fleming, of whom 
James I. used to say (and it is sufficient here 
to say), that he was a Judge after his own 
heart ; and then came “ the greatest oracle of 
English municipal jurisprudence,” Sir Ed- 
ward Coke. His father was a lawyer, and 
the son (born 1551) resolved to study law 
too, make money and be a Judge. He was 
a miracle of perseverance and industry. He 
seemed to live on his “law” as Boniface lived 
on his ale: he ate it, and drank it, and slept 
upon it, allowing himself none of the amuse- 
ments natural to those of his age. Neither 
then, nor at any other time, did he ever read 
a play, see a play acted, or sit in company 
with an actor; and yet, like Blackstone, he 
could write verses for his children. The re- 


sult of this severe industry was, that he 
eclipsed all his competitors, and, as Lord 





Campbell says, “rose in his profession as 
rapidly as Lord Erskine did two hundred 
years later.” He married an heiress who 
brought him £30,000, and lived happily 
with her above a dozen years. He was all 
his life a mere lawyer. Neither philosophy 
nor poetry had any place in his hard practi- 
cal mind. He had a dry pedantry of speech, 
which it is now amusing to read. Being 
chosen Speaker in the Commons, he began 
his first speech to the Queen thus: “As in 
the heavens a star is but ofacum corpus, un- 
til it hath received light from the sun, so 
stand I, corpus opacum,a mute body, until 
your highness’s bright shining wisdom hath 
looked on me and allowed me.” This he 
doubtless considered particularly choice and 
happy. 

On the accession of King James, Coke 
was knighted, and retained as Attorney 
General. At the trial of Sir Walter Raleigh, 
his behavior was violent in the extreme, and 
showed that Judge Jeffreys did not monopo- 
lise judicial coarseness and injustice. The 
only redeeming feature in his insolence was 
its universality ; he flattered no man, high or 
low. In 1606 he was created Chief Justice 
of the Common Pleas. In this office he 
steadily set his face against the despotic at- 
tempts of the crown, which, having destroyed 
the power of the barons, was now destined 
to yield in turn to the better-rooted power 
of the Commons. James wished to submit 
civil as well as ecclesiastical cases to the 
High Commission. Coke opposed it. The 
King made hima member of the Commis- 
sion, but he would not sit. The Archbishop 
of Canterbury then advised the King to sit 
in it himself, but Coke told him that by the 
law of England, the King cannot, in his own 
person, adjudge any case at all. His ma- 
jesty got into a rage, to think that he should 
be under the law! But Coke quoted Brac- 
ton against him, and completed his discom- 
fiture with law Latin. The King, -on an- 
other occasion, required him to stop a trial 
which he was hearing, and adjourn the court, 
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but Coke went through with the case and 
decided it. 

In 1621, after an interval of six years, a 
parliament was summoned, and Coke, who 
saw that his dream of Court favor was over 
—seeing too, Lord Bacon high in power— 
had himself returned to the House of Com- 
mons for a Cornish borough, and put him- 
self at the head of those Puritans who were, 
twenty-eight years later, to overturn the 
throne. He was then sixty-nine years old. 
Before the close of the session, he got the 
Commons to adopt a protestation that the 
liberties, franchises and privileges of parlia- 
ment are the ancient and undoubted birth- 
right of English subjects. James, highly 
incensed, sent for the journals of the House, 
tore out the page recording this imperti- 
nence, and dissolved the parliament. Coke 
was committed to the Tower; but on the 
accession of Charles I., he was again in par- 
liament, and again in opposition. Charles 
told the Commons, if they did not give the 
supply, “he must use the means which God 
had put into his hands,” etc. The House 
fasted and took the sacrament; and the 
same day, Coke, then seventy-seven years of 
age, began his quaint and crabbed speeches 
about Magna Charta, Nullus liber homo, 
Habeas Corpus, and so forth ; and ina short 
time had drawn up and brought forward the 
“Petition of Right.” It passed the Com- 
mons. The King sent lawyers to argue 
against it at the bar of the Lords, but Coke 
overpowered them at law, and into law the 
bill passed. Coke shortly after retired from 
public life, and published his famous com- 
mentary upon Littleton. 

Coming now to the time of the Common- 
wealth, Rolle is memorable for his modera- 
tion and his opposition to Cromwell, when- 
ever the policy of the latter led him to dis- 
regard the constitution. Oliver was in many 
things nearly as despotic as the Stuarts. In 
a case of illegal taxing, he sent for the 
judges, and rated them for their reluctance 
to satisfy it. When they spoke of Magna 





Charta, he told them that their Magna 
Charta — giving a very curious and laugh- 
able pronunciation, still preserved among the 
traditions of Westminster Hall—had no 
weight at all with him in the case. If this 
same Oliver, whom Carlyle worshiped in his 
own Teutonic fashion, may be called the 
hand of the Commonwealth, Chief Justice 
St. John may be called its head, for he 
planned all the schemes for the overthrow 
of the royal prerogative. He was Hamp- 
den’s counsel in the ship-money Case ; he was 
also the author of the English Navigation 
Laws, repealed only a few years since. 

After the Restoration, Sir Matthew Hale 
was a remarkable example of moral purity 
and judicial independence at such a period. 
The witchcraft trial in which he sentenced 
two poor old women to be hanged, is a blot 
upon his character; and yet no man should 
be condemned for his sincere belief. In 
1668, he was invited to assist the bishop of 
Chester and Richard Baxter, in making a 
church establishment which should include 
the Presbyterians, but it fell to pieces. 
Among many other books, he wrote letters 
to his children; and among other exhorta- 
tions, advises them “to know the condition 
of the poultry about the house, for it is no 
discredit to a woman to be a hen-housewife ; 
to cast ‘about to order their clothes with the 
most frugality, to mend them when they 
want,” etc. But in his own person he wasa 
great sloven—one of the most simple and 
careless of mortals. He married his maid- 
servant in his old age, and never cared to 
have any intercourse with the great or 
wealthy ; his children turned out none the 
better for it. Every one to his trade, and 
every one to his station, say we. Sir Mat- 
thew Hale, while administering justice to 
others, failed to administer justice to his own 
family. 

During the time that elapsed from the 
Restoration to the Revolution, there were 
eleven Chief Justices. We _ single out 
Scroggs, who first hanged Roman Catholics 
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for their connection with “the Plot,” on the 
oaths of Oates and Bedloe; then thinking 
the King’s feelings ran the other way, he 
suddenly turned round on that pair, scoffed 
at their testimony, and let the objects of his 
former hatred go uncharged. After Scroggs 
came Pemberton, who was not sufficiently 
unscrupulous, and was therefore dismissed 
to make way for Saunders, who was a cor- 
pulent beastly sot—having generally a pint 
of ale at his elbow on the bench, and very 
offensive to every one who sat near him. 
His constant abode was with an old tailor 
near Temple Bar. 

Passing over the “ blood-battered ” Jeffreys, 
and the tools of James II., we come to the 
Revolution. The new order of Judges is 
worthily headed by Sir John Holt. He was 
the first to lay down the law, that a slave 
cannot breathe in England; he also ended 
the practice of bringing a man’s former mis- 
deeds to rell against him on trial, and the 
practice of bringing prisoners fettered to the 
bar. He put down prosecutions for witch- 
craft; in eleven cases he directed the ac- 
quittal of the old women; he went further, 





and directed that every witch prosecutor 
should himself be tried asa cheat, where- 
upon the crime of witchcraft suddenly 
ceased. 

The biography of the bench hencefor- 
ward loses the interest which belongs to 
political movement and personal peculiar- 
ities. The more constitutional behavior of 
the rulers, and the quieter course of justice, 
produce a sameness in which the individual 
sinks in the office. There is very little at- 
traction in the legal history of the Ryders, 
Wilmots, Parkers, Pratts, Raymonds and 
Lees. Lord Campbell closes his list with 
Lord Mansfield, a man variously estimated 
in his time, but whose chief merit with 
posterity is the framing of the Commercial 
Code of England, which Holt had already 
been trying to develop. Into the particulars 
of his life we have no time to enter. We 
have got over more ground than we expected 
when we began to cream these volumes. 
If the reader thinks our gossip to scant, we 
have put him on the track of finding as much 
as will suffice him. 

Chambers Edinburgh Journal. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


FACETIZ. 


A WITNEss giving evidence in a case tried at 
the Limerick Assizes used the expression very 
common in Ireland, “I said to myself,” so fre- 
quently, that the judge interposed with the re- 
mark, “ You must not tell us what you said to 
yourself, unless the prisoner was present. It is 
not evidence.” 


CouNSEL (to witness whose answer appears 
to be somewhat evasive). ‘ Now, sir, remem- 
ber you have sworn to tell the truth, the whole 
truth, and nothing but the truth.” 

Witness. “I always aim at telling the 
truth.” 

CounsEL. “Yes, but I fear you are an un- 
commonly bad shot.” 


Humor, conscious and unconscious, has not 
quite died out in Irish courts of justice. At the 
hearing of an action in Cork for the price of a 
horse, the defendant, who resisted the claim on 
the ground of breach of warranty, described the 
animal’s condition on the morning after he had 
bought him, in the following picturesque lan- 
guage: “The horse was like a drunken man. 
Instead of walking like an ordinary horse he 
staggered along. The hind legs, instead of 
having a corresponding action with the fore legs, 
had a contrary action altogether.” In another 
of the Munster assize courts, an old lady, one 
of the witnesses, was asked if she saw the pris- 
oner in court. The latter by the way, was being 
tried for the larceny of certain moneys alleged 
to belong to the old lady. She took a long and 
anxious look round the court, and at last said: 
“‘T don’t see him at present.” Then, as her eye 
lighted doubtfully for a moment on the prisoner, 





she added, blandly: “I think—I think he must 
have had his face washed.” Recently, in one 
of the Dublin police courts, a policeman, in giv- 
ing a description of the arrest of a prisoner who 
had offered a stout resistance, said: “ He threw 
himself down on his back, yir honor, an’ he 
kicked out with his hind legs.” The constable’s 
imagination was more active than his anatom- 
ical accuracy. 


Jupce. “ Prisoner, do you desire to say any- 
thing in your defence ?”’ 

“Well, your honor, it was this way. The 
governor said it was time to take stock, and I 
took all I could. Then he went back on me 
and had me arrested for stealing.” 





NOTES. 


BROUGHAM once contrived to make a holiday 
pay for itself by the exercise of a little shrewd- 
ness. It was in his college days that, by the 
way of seeing life, he went one autumn to Dum- 
fries in order to be at the Caledonian hunt meet- 
ing. According to the then custom everybody 
dined at a table d’ hote, and after dinner betting 
set in. Brougham offered to bet the whole com- 
pany that. none of them would write down the 
manner in which he meant to go to the races 
next day. Those who accepted his challenge 
wrote down their conjectures, and Brougham 
wrote down his intention of travelling in a Sedan 
chair, a mode of conveyance no one had hit 
upon. To the races he went, an immense crowd 
seeing him safely chaired to the course. The 
bet was then renewed as to the manner of his 
return to Dumfries, the acceptors taxing their 
wits to imagine the most improbable method of 
travelling. Brougham had calculated upon this, 
and won the double event by returning in a post 
chaise and pair. 


WHEN Judge Martin, of Missouri, was a mem- 
ber of the Supreme Court Commission, there 
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was assigned to him a case involving an odd 
point. 

Two traders had engaged in a transaction in- 
volving the sale of some stock. They had agreed 
to have the stock weighed on a certain pair of 
scales. These scales were afterward found to 
be inaccurate and the trader buying the stock 
wanted the sale set aside because of this inac- 
curacy. The lawyer for the other man held that 
as no fraud was proven or charged, the sale 
should not be set aside simply because the scales, 
which both parties had agreed to abide by, were 
incorrect. The case came before the Supreme 
Court of Missouri and was referred to the Com- 
mission. Judge Martin wrote an opinion in 
which he held that the sale was not good be- 
cause of the inaccuracy of the scales, no matter 
what agreement had been entered into between 
the parties. He read this opinion to the Court, 
who indorsed it, and then he said to them : 

‘But I have not been able to find a single 
authority in support of my position. The attor- 
neys cited none in their brief and the books that 
I have examined give none.” 

Judge Sherwood replied quickly : 

“T have an authority exactly in point.” 

“TI wish you would give it to me,” replied 
Judge Martin. 

Judge: Sherwood went into his room, took 
from his table where it was constantly kept, his 
Bible, and brought it to the consultation room. 

‘Here it is,” said he, “the XXIII verse of 
the XX chapter of Proverbs: ‘Divers weights 
are an abomination unto the Lord; and a false 
balance is not good.’” 

“That is just the thing,” returned Judge 
Martin. “I will put it in my opinion.” 

And he did. 


Tue Attorney General for England is paid a 
salary of £10,000, and the Solicitor General 
49,000 ; but both receive in addition high fees 
for any cases they may conduct on behalf of the 
Crown in the law courts. According to a Par- 
liamentary return published in 1895, the highest 
amount paid in salaries and fees to the Attorney 
General for England in any year since 1880 
was in 1893-4, when the total reached £20,285, 
this being made up as follows: Salary, £7,000; 
fees and contentious business, £12,635 ; clerks, 
£650. The lowest point reached during the 





fifteen years was in 1889-90, when the total was 
49,179. The highest remuneration received by 
the Solicitor General for England since 1880 
was in 1888-89, when £6,000 was paid for sal- 
ary and £5,056 for contentious business; total 
411,056, while in 1891-2 it fell to £7,168. 
The English law-officers have recently been de- 
barred from taking private practice, but as a 
solatium their salaries were increased by £3,000 
or from £7,000 to £10,000, in the case of At- 
torney General, and from £6,000 to £9,000 in 
the case of the Solicitor General. 


In the prison in Bangkok, until very recently 
—at least until the accession- of the present - 
King—a large proportion of the incarcerated 
were held on no personal charge. Many of 
them were really innocent men detained as sub- 
stitutes for culpable masters, or even relations. 
Some women, devoted wives, were suffering 
there for the transgressions of unworthy hus- 
bands. Owing to the reforms introduced by the 
present sovereign, the rights of all men being 
recognized and accorded to them, only the per- 
sonally guilty are now kept behind the bars. 

The prison buildings and the accommoda- 
tions for the detained compare unfavorably with 
like institutions in India, Burmah and the Straits 
Settlements. Like them, they are conducted on 
the principle of making the criminals support 
the house of their incarceration. Daily, and in 
every direction, numbers of these prisoners are 
to be seen at labor in the streets or on other 
public works. They are alwaysin irons. Accord- 
ing to the degree of the crimes they have com- 
mitted is the amount of extra weight with which 
they are encumbered. Some of the worst char- 
acters, who are constantly detained within the 
prison walls, are forced to wear about their 
necks a broad, flat wooden collar, somewhat 
similar to those worn by vicious cows in North- 
ern Europe. This punishment is very severe, 
as it prevents the culprit from using his hands 
to drive away insects that may be attacking 
his face or head. No statistics being given of 
the finances of this prison, one can judge only 
by comparing the workrooms, the salesrooms, 
and the stock offered for sale in the prison shop 
at Bangkok with those of the countries named 
above. 

The authorities of this prison have to contend 
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with the discontent of free mechanics, caused 
by the competition of convict labor. All power 


for moving machinery, pumping water, etc., is. 
obtained by keeping a large number of convicts. 


at the tread-wheels. These wheels are horizon- 
tal wooden cylinders, from twenty to twenty-five 
feet in length, supplied with narrow, longitudinal 
platforms, onto which the prisoners are forced to 
step and to continue climbing, though they never 
succeed in mounting, during periods limited 
according to the judgment of the overseer, who 
stands by with watch in hand, and who generally 
gives five minutes’ rest after each twelve or four- 
teen minutes’ work. 

The shop offers a curious variety of stock. 
There are pretty and durable plaited colored 
palm fans; jew-harps twenty inches long, par- 
tially of wood; and quantities of baskets of 
many sizes made of plaited split rattan, almost 
as durable as iron and really very beautiful. 
This shop is the principal source of the open- 
work split rattan balls used in the game of raga- 
raga, or foot shuttle-ball. 

We found the men in charge of these prison 
wares very phlegmatic. It was difficult to arouse 
them. They seemed very indifferent as to 
whether customers bought anything or not, but 
did not forget to chew the betel-nut. Very 
little of the revenue of the jail work ever reaches 
the prisoner. 

In the United States, within the recollection 
of many, the dead bodies of prisoners, unless 
claimed by friends or relations, were given over 
to anatomical scientists, whose investigations of 
the human frame are believed to benefit the 
human race. In Bangkok, after the death of a 
prisoner, the authorities assure themselves of 
that fact by impaling the body. It is then 
given to the department of cremation, after 
having been stripped by vultures. 





LITERARY NOTES. 


THE August ATLANTIC contains several articles 
that will attract criticism and discussion: President 
Hadley’s practical and much-needed paper on “ Po- 
litical Education ;”’ Talcott Williams’s “ The Price 
of Order,” how to rule colonies ; Mark D. Dunnell’s 
“ Our Rights in China,” most timely and appropri- 
ate in the present crisis; and Sylvester Baxter’s 
“ Submarine Signaling,” a new and little-known 
method of saving life on the sea. The number is 





peculiarly rich in fiction: Miss Jewett’s “ The For- 
eigner;” Alice Brown’s “A Sea Change;” Caro- 
line Brown’s “ Angels and Men;” Fanny Johnson's 
“ The Pathway Round ;” Foster’s “ The Dungarvan 
Whooper,” and Wetherbee’s “ The Circle of Death,” 
with the conclusion of Howell’s brilliant tale, com- 
prise a remarkable gathering of remarkable stories. 


THE August Fiction Number of SCRIBNER’S 
MAGAZINE is always a notable one, both for its 
short stories and the unusual number of illustrations. 
This year it will be found especially rich in these 
particulars as well as in other features. The con- 
tents include the names of some of the best-known 
writers and artists of to-day, and, as usual, those of 
new contributors to the magazine. Mr. Richard 
Harding Davis’s article, “ Pretoria in War Time,” 
gives a vivid and novel idea of the appearance and 
curious individuality of the Boer capital, and of the 
way its people viewed the approach of the British, 
and a most attractive impression of the stalwart fig- 
ure and vigorous personality of President Kruger. 
The comments upon the conduct of a number of the 
captured British officers, in which they are said to 
have taken their imprisonment in anything but a 
‘“‘sportsmanlike” spirit, has excited considerable 
discussion. Mr. Ernest Seton-Thompson, author of 
“ Wild Animals I Have Known,” etc., contributes 
“ Tito, the Story of the Coyote that Learned How,” 
illustrated with a number of his own inimitable 
drawings. He describes the eventful puppyhood 
and education of this wonderful little animal, that 
by her knowledge of the ways of men saved her 
kind from annihilation. The other contents are va- 
ried and of interest. 


THE Midsummer Holiday CENTURY is chiefly 
notable, perhaps, as introducing a writer hitherto 
unknown, of whose power to interest those who 
‘never read serial stories ” the editors feel confident. 
The new comer, Miss Bertha Runkle, is a’ young 
woman still in her early twenties ; and the scene she 
has chosen for her first effort in fiction is Paris at 
the time of the accession of Henry IV. The story, 
which will run for several months, is called “ The 
Helmet of Navarre.” It is announced as a dramatic 
romance of love and adventure, characterized by 
great inventiveness and by rapid and absorbing ac- 
tion. Among the characters are the King and his 
opponent, the Duke of Mayenne. In the depart- 
ment of fiction, the number contains also a humor- 
ous monologue, “ The Author’s Reading in Simp- 
kinsville,’” by Ruth McEnery Stuart, and three 
other short stories—by Laura E. Richards, Lillie 
Hamilton French and Mary Knowles Bartlett,—be- 
sides an interesting instalment of Dr. Weir Mitchell’s 
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“Dr. North and His Friends.” An article that 
takes the reader far afloat is John Burroughs’s first 
paper on the Harriman expedition to Alaska and 
Behring Sea. Of this adventurous party were John 
Muir, of glacier fame, and R. Swain Gifford, the 
painter, who is one of the illustrators. Another out- 
door paper is Maurice Thompson’s “ In the Woods 
with the Bow ”—a breezy account of hits and misses 
in shooting at game birds, with humorous pictorial 
comment by Miss Cory. 





WHAT SHALL WE READ? 


No recent publication is likely to make so pro- 
found an impression upon the reader as Mr. James 
Lane Allen’s Zhe Reign of Law.* Popular as have 
been his previous works, the author in the present 
volume has excelled himself, and the book will take 
its place among the highest achievements of our 
American writers. The story records the growth of 
a strong mind, benighted by early teaching, into the 
scientific conception of the universe. ‘“ Those who 
still adhere to the old creeds will condemn its teach- 
ing, and yet the book is religious in a high degree, 
and in nothing more than in its tribute to doubt.” 
The work is already in its fourth edition and many 
more will follow before the extraordinary demand 
for it is satisfied. 


W. Carew Hazlitt has just completed his history 
of The Venetian Republic, its Rise, its Growth and 
its Fall, which is published in America and England 
by the Macmillan Company. The time embraced 
is from 421 to the abrupt ending of the Republic in 
1797, and the work is in two octavo volumes. Mr. 
Hazlitt has traced step by step the metamorphosis 
of the barren stretch of sand into the political centre 
which for so long led the civilized world in manufac- 
tures, arts and sciences, and which remains perhaps 
of all cities the most fascinating in its architecture. 





NEW BOOKS FOR LAWYERS. 


THE Lawn ITs RELATION TO Puysictans. By 
ARTHUR N. Taytor, LL. B., of the New York 
Bar. D. Appleton & Co., New York, 1900. 
Cloth. 


The object of this work is to place within the reach 
of every physician a systematic treatment of those 
questions of law which present themselves most fre- 
quently in his ordinary professional work, and which 


*THE REIGN OF Law, a tale of the Kentucky Hemp 
Fields. By James Lane Allen. The Macmillan Co. 


New York, 1900. Cloth. $1.50. 





he may at any moment be required to know. Th 
author discusses “ The right to practice medicin: 
and surgery,” ‘“‘ Contract of physician with patient, 
“ Contract of patient with physician,” “ Rights ani 
liabilities of third parties,” “Right to compensa 
tion,” “ Recovery of Compensation,” “ Civil Ma! 
practice,” “Criminal liability,” and “ Privileged 
communications.” The book is one of value to 
practicing physicians and to the legal profession as 
well. 


NOTES ON THE UNITED STATES REPoRts, 
Vol. VII. A brief chronological digest of all 
points determined in the decisions of the Su- 
preme Court. With notes. Showing the in- 
fluence, following and present authority of each 
case, as disclosed by the citations. Compris- 
ing all citing cases in that court, the interme- 
diate and inferior Federal Courts, and the 
Courts of last resort of all the States. By 
WaLTER MAtins Rose of the San Francisco 
Bar. Bancroft-Whitney Co., San Erancisco, 
1900. Law sheep. $6.50. 


This volume covers the cases reported in 8-16 
Wallace. We have already expressed our high ap- 
preciation of these “ Notes,” and to those of our 
readers who are not familiar with this series we can 
only say that they should become so at once. We 
know of no work from which the practicing lawyer 
will derive more valuable assistance. 


JeweTt’s Manuat for election officers and vo- 
ters in the state of New York. Matthew 
Bender, Albany, New York, 1900. Law 
sheep. $2.00. 


This is a complete work on election matters, in- 
cluding all the general laws and constitutional provis- 
ions of the State of New York relating to elections, 
with forms, annotations and instructions. Election 
officers, candidates, state officials and the courts have 
long recognized it as the authority on election mat- 
ters. The following is a brief statement of con- 
tents: The General Election Law, Primary Election 
Law, Penal Code Provision, Constitutional Provis- 
ion, Town Meeting Law, School Election Law, 
Metropolitan Election Laws, Soldiers’ and Sailors’ 
Election Law, Provisions Relating to Naturalization 
and Citizenship, Provisions Relating to Elective 
Officers, their terms of office, qualifications, etc., 
and a complete description of the Senate, Assem- 
bly, Congressional, Judicial and School Commission 
Districts of the State. Reliable forms are given, 
also the important court decisions. 
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